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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impanelled August 29, 1957, Sworn in on September 3, 1957 
THE UNITED STATES OF : Criminal No, 1207-57 
AMERICA : 


Grand Jury No. Orig. 
ve , 


s Vio. 18 USC 1503 
HOWARD D. LEVINE 22 DCC 1304 


The Grand Jury Charges: 
THIRD COUNT: ! 

On or about June 28, 1957, within the District of Columbia, 
Howard D. Levine did falsely represent himself to be a police officer 
and attempted to perform the duty and exercise the authority pertain- 
ing to such office. | 

Attorney of the United States 
in and for the District of Columbia 


A TRUE BILL: 


Foreman 
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‘UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 


THE UNITED STATES OF AMERICA - : 
Ve : Criminal No. 1207-57 
HOWARD D. LEVINE : 
MOTION FOR BILL OF PARTICULARS 

The defendant through counsel moves the Court for an Order 
directing the United States of America to file a bill of particulars of 
the following matters embraced within the indictment: 

C. With respect to the Third Count and with reference to 
statements or events occurring on or about June 28, 1957, as charged 
in the Third Count: 

1. State to what person or persons by specific name the 
defendant falsely represented himself ees a police officer. 
2. State what the defendant did or said to falsely represent 
himself to be a police officer, as charged. 

3. State what the defendant did or said which was, as 
charged in the Third Count, an attempt "to perform the 
duty and exercise the authority” of a police officer. 

4. State what type of police officer the defendant sup- 
posedly represented himself to be. 


5. State the place and the approximate time of occurrence 


of the events charged in the Third Count. 
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The grounds of this motion are that, without such particulars 


as to the above matters, the defendant cannot adequately and properly 
prepare for trial, asis more fully shown by the affidavit attached 
hereto and made a part hereof and as further appears from the Points 


and Authorities attached hereto. 


/s/ Edward L. Genn 
Edward L. Genn : 
Colorado Building 
Washington, D. C. 

ME. 8-2027 
Attorney for Defendant 


CERTIFICATE OF SERVICE 


This is to certify that a copy of the foregoing Motion with Af- 
fidavit and Points and Authorities was mailed to Vincent Caputy, As- 
sistant U.S. Attorney, U.S. Courthouse, Washington, D. C., this 
30th day of December, 1957. 


/s/ Edward L. Genn 
Attorney for Defendant 
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_ UNITED STATES DISTRICT COURT 
| FOR THE DISTRICT OF COLUMBIA 


Criminal Division 


THE UNITED STATES OF AMERICA ) 
¥. ) Criminal No. 1207-57 
HOWARD D. LEVINE ) 
ORDER 

This cause having come on to be heard on the defendant's mo- 
tion for a bill of particulars and upon consideration of the motion, af- 
fidavit, and points and authorities, and upon further consideration of 
argument of counsel, and the court being fully advised, itis this 
day of Janury, 1958. 

ORDERED, that the United States of America, within 10 days 
of this date, shall serve and file a bill of particulars of the following 
matters: 

7. With respect to the Third Count, the United States of 
America shall state to what person or persons by specific 
name the defendant falsely represented himself as a police 
officer. 

8. With respect to the Third Count, the United States of 
America shall state substantially what the defendant did 
or said to falsely represent himself to be a police officer 
as charged. 

9. With respect to the Third Count, the United States of 


America shall state substantially what the defendant did 


or said which was, as charged in the Third Count, an 





) 
attempt "to perform the duty and exercise the authority" 
ot a police officer. 
With respect to the Third Count, the United States of 
America shall state what type of police officer the de- 


fendant supposedly represented himself to be. 


With respect to the Third Count, the United States of 


America shall state the place and the approximate time 


of occurrence of the events charged in the Third Count. 


/3/ David A. Pine 
JUDGE 


Attorney for the United States of 
America. 


Attorney for Defendant 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMSIA 


UNITED STATES 
We : Criminal Case No. 1267-57 


HOWARD D. LEVINE 


BILL OF PARTICULARS 


Comes now the United States Attorney in and for the District 
of Columbia, and pursuant to the order of the Court furnishes the 
defendant the following particulars in the above-captioned case: 

7. Defendant represented himself to be a police officer to 
Doris J. Nichols, and Alvin S. Noe. 

8 and 9. The defendant is alleged to have gone to the home of 
Doris J. Nichols and representing himself to be a police officer from 
No. 4 Precinct, asked her for a statement concerning her case. When 
Doris J. Nichols replied that she already had given a statement to the 
Sex Squad, the defendant is alleged to have said in substance that he 
was new on the case, having just been assigned to it, and that he was 
not familiar with it. Alvin S. Noe asked defendant for his credentials. 
Defendant replied in substance that he did not have to show him any- 
thing, and for Mr. Noe to sit down or he would have him arrested. 

10. The defendant represented himself as a police officer 
from No. 4 Precinct. 


ll. 634 E Street, S. W., around 11:00 p.m. 


OLIVER GASCH 
United States Attorney 





VICTOR W. CAPUTY 
Assistant United States Attorney 


CERTIFICATE OF SERVICE 


I hereby certify that service of the foregoing Bill of Particulars 
was made upon defendant by mailing a copy thereof to his attorney, 
Edward L. Genn, Esquire, Colorado Building, Washington, D, Ce, 
this 20th day of January, 1958. 


VICTOR W. CAPUTY 
Assistant United States Attorney 
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| UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
UNITED STATES 
vs 
Criminal Action No. 1207-57 
HOWARD D. LEVINE, 


Defendant 


Washington, D.C. 


March 19, 1958 
The above-entitled cause came on for hearing before 
THE HONORABLE ALEXANDER HOLTZOFF, Judge, United States 
District Court, and a jury. 
APPEARANCES: 
For the Government: 


Victor W. Caputy, Esq. 
Assistant United States Attorney 


For the Defendant: 
H. Mason Welch, Esq. 


James M. Earnest, Esq. 
Edward L. Genn, Esq. 





PROCEEDINGS : 
THE DEPUTY CLERK: United States versus Howard D. hevine. 
MR. CAPUTY: Ready for the Government, your Honor. 
MR. WELCH: Ready for the defense. | 
4 THE COURT: You may call the Jury. 
MR. WELCH: Your Honor, there is a matter that we think we should 
have mentioned to you at the bench. 2 
THE COURT: Very well. You may come to the bench. . 
(Conference at the bench:) : 
ie MR. WELCH: We feel that we should call this matter to your attention 
now rather than permit outselves to let the case go on toa point where it 
might be felt that we were unduly trying to take advantage of the technical- 
ity. : 
Because of the nature of the case, and the fact that the defendant is 
a member of the Bar, I think that we ought to call it to your attention before 
» there can be any question of jeopardy having been attached. We feel that this 
indictment is faulty in an essential, and we think your Honor should have an 
opportunity to pass upon it now rather than wait. : 
THE COURT: Very well. I shall pass upon it now. Since the Jury 
panel is in the Courtroom, I will hear you at the bench. 
2) MR. WELCH: Yes. : 
: THE COURT: Are you moving to dismiss the indictment? 
MR. WELCH: Moving to dismiss the indictment on the ground that it 
® fails to include an essential element of the charge. Frankly, we have sought 


very, very extensively to find something precisely in point on the so-called 
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impersonation case. We have failed to find it, but we do find what we think 
is valid authority in the area of false pretenses, and every treatement that 

we have discovered with respect to false impersonation is actually treated 

as an area of the law of false pretenses. 

We think that in this indictment, even though I say to your Honor 
they have supplied, by virtue of the bill of particulars, the elements that 
are missing in the indictment - - 

THE COURT: May I interrupt you? You are directing your remarks 
to the third count? 

MR. WELCH: The third count. We think that legally an indictment 
can not be corrected by a bill of particulars. 

THE COURT: Well, it can not be corrected, of course. 

MR. WELCH: And if the indictment is faulty, merely because they 
have given us this information by a bill of particulars, the indictment should 
not stand. 

THE COURT: Well, that is correct, but what is your contention as to 
the defect in the indictment? 

MR. WELCH: The defect we consider to be in the indictment is this: 

a ie have contented themselves with virtually, simply in a general way, al- 
leging that the defendant failed to comply with the provision of the statute. 
They have not indicated the person to whom the false impersonation was al- 
legedly made. They have not asserted a purpose, the intent of the alleged 
false impersonation. 

In other words, we think the indictment should read that on a certain 


day the defendant did, to John Doe for such and such a purpose, falsely 





a4 
impersonate himself as a police officer, and then go on into such language 
as they might select and refer to the language of the statute itself ° 

THE COURT: Do you wish to be heard? | 

MR. CAPUTY: Your Honor, I feel it is not necessary, to allege the 
name of the person to whom the false representation was ie I think 
the indictment covers each and every essential element of tine crime, and 
the other is a matter of proof, to whom it was said. I think ive indictment, 

I think it is a good indictment under the statute. : 

THE COURT: The third count of the indictment is oe ee in the exact 
wording of the statute. The pertinent portions of Section 1304 of Title 22, in 
the District of Columbia Code, reads as follows: | 

"Whoever falsely represents himself to be a police siiser or other 

(A-4) public officer and attempts to perform the duty or exercise the author- 
- ity pertaining to any such office shall suffer imprisonment", 


and so forth. 


The statute is followed by the indictment precisely. The Court is of 


the opinion that it is not necessary to allege to whom the representation was 
made. ! 

By analogy, reference could be made to cases which hold that indict- 
ments for perjury do not necessarily have to name the officer who administered 
the oath, nor is it necessary to allege the purpose for which _ false represen- 
tation is claimed to have been made, or to specify in what manner the defend- 
ant sought to perform the duty of a police officer. . 

The modern test under the present rules of the sufficiency of an indict- 
ment is two-fold: First, does it give sufficient notice to the defendant of the 


charge against him, so that he can prepare for trial, and second, is it suffici- 
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ently definite so that if thereafter he should be charged: with the same ac- 
cusation, he would be in a position to plead jeopardy. 

The Court is of the opinion that that test is met. Of course, there 
are occasions where, in the interest of justice, it is necessary to get details 
in addition to the allegations of the indictment, and those can be obtained by 
a bill of particulars. 

MR. CAPUTY: And that was done. 

(A-5) THE COURT: So far as the indictment is concerned, the Court is of 
the opinion that it is sufficient, and the motion to dismiss the third count is 
denied. 

MR. WELCH: We felt this was the proper time to call it to your 


Honor’s attention. 


THE COURT: I think that is entirely proper. 


(Whereupon, a Jury was impanelled and opening statements were made 


by counsel.) 

MR. CAPUTY: If your Honor, please, for the record may we enter 
into the record a stipulation agreed to by the Government and defense counsel? 

THE COURT: Very well. 

MR. CAPUTY: It has been stipulated between counsel that the defendant, 
Howard D. Levine, was not on June 28th 1957, and never has been, a member 
of the Metropolitan Police Department; and that the defendant, Howard D. 
Levine, was counsel in criminal case No. 569-57 for one of five defendants. 

THE COURT: Give the name of the case. 

MR. CAPUTY: Case No. 569-57, United States versus James N. 


Lewis, and four other defendants. 
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The stipulation is that the defendant, Howard D. Levine, was counsel 
for one defendant in that case. 
Also it is stipulated that the complaining witness in that case was 
one Doris J..Nichols. Is that correct? : 


» 


> MR. WELCH: Very well. 

(A-6) | 
THE COURT: Should the nature of the criminal charge be stipulated, 
oris that immaterial? 

MR. WELCH: Well, I think it should be stipulated, your Honor. My 
associates suggest a question that I think should be propounded to you at the 
bench. : 

THE COURT: Very well. 

(Conference at the bench:) | 
io MR. EARNEST: It seems to me that if we are going to stipulate the 
nature of the criminal offense involved in the case, identify ie, we should also 
stipulate the jury verdict in the case. ; | 

THE COURT: Oh, no. 

MR. EARNEST: The final disposition. . ! 

THE COURT: No, that has nothing to do with it. In order that the Jury 
” can follow the testimony, I think the Jury has to understand what the case is 

about. I would admit in evidence the indictment in that case with the instruc- 
tion to the Jury that it is only admitted for the sole purpose of apprising them 
of what the case was about, because if a lawyer or anyone else goes to take a 
statement from a prospective witness, it is difficult to weigh that person's 


» conduct in the absence of knowing what the case was about in which he was 


trying to obtain a statement. I should think it would be to your interest to have it. 































(A-7) MR. WELCH: That is why I said as much as I did, but limited my- 
self as I did in our opening statement. "1 
THE COURT: In fact, you brought out in your opening statement, 
in a general way, what the nature of the charge was. 
MR.WELCH: Yes. 
THE COURT: I should think it would be your side that would want 


that stipulated. I would not admit in evidence, unless it went in by consent, “ 





what the outcome of that trial was, because that is something that took place 
after this alleged offense was committed. 

MR. CAPUTY: I might say on that, your Honor, that the defendant 
whom Mr. Levine represented has not been tried yet. You see, he has not 
been tried because he was committed to St. Elizabeths. 

THE COURT: Well, I would exclude that. If objection is made, I 
will exclude anything that transpired after the time in which it is claimed the 
alleged offense was committed. 

MR. EARNEST: We won't press at this time, but if it becomes ma- 
terial we would like to present it to you fresh. 

THE COURT: You may offer the evidence, and I will rule on it. Of 
course, I never like to make advance rulings because the admissibility of evi- 
dence often depends upon the posture of the case at the time the evidence is 
offered. But in view of the question, perhaps it should not be included in the « 
stipulation. 

MR. CAPUTY: No, your Honor, it should not be. 


THE COURT: Very well. 
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(Conference at bench concluded.) : 
THE COURT: Did you wish to add to the stipulation? 
MR. CAPUTY: Yes, I would like to add that the charge in Criminal 
969-57- - : 
> THE COURT: No. Identify the case by name and not by number. 
MR. CAPUTY: The case of James N. Lewis and other defendants, that 
the charge in that case was one of rape. : 
THE COURT: You mean the charge in the case to which you have al- 
ready referred to in the stipulation? 7 
_ MR. CAPUTY: That is correct, your Honor. | 
THE COURT: The defendants in that case were charged with rape? 
MR. CAPUTY: That is correct. , 
THE COURT: Is that stipulated? 
MR. WELCH: Yes, and that the complaining witness was this Doris 
Nichols. 
MR. CAPUTY: Yes. 
THE COURT: Very well. 
MR. CAPUTY: May we approach the bench, your Honor? 
THE COURT: Very well. 
(Conference at the bench:) : 
(A-9) MR. CAPUTY: The Marshal, your Honor, has informed me that 
» 
Captain Slominski is here and has some records that have been subpoenaed, 
and he would like to be exucsed. 3 
» THE COURT: What do you wish to do? 


MR, CAPUTY: Well, he can leave the records here. 
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THE COURT: Did you subpoena them? 

MR. CAPUTY: No, I did not. 

THE COURT: Then the defense subpoenaed them? 

MR. GENN: Yes, we subpoenaed the police records. 

MR. WELCH: All he needs to do is leave the record here with the 
Clerk or agree to come back when called. 

THE COURT: You can do one of two things: You may either put him 
on telephone call, or else have him leave the records here. Why don't you 
speak to Captain Slominski and ask him which he prefers to do? 

MR. CAPUTY: Very well. 

(Pause). 

MR. CAPUTY: Your Honor, he said he would leave the records. 

THE COURT: Very well. Then let the records be deposited with the 
Clerk. 

MR. WELCH: All right, your Honor. 

THE COURT: And I don't suppose either side will want any formal 
proof of the record. 

(A-10) MR. WELCH: Your Honor, the fact is, we don't know what they are. 
We made several efforts to get them and were refused any opportunity to see 
them. 

THE COURT: Wel, now, they are in the Clerk's custody now, and 
either side has a right to examine them, and if you wish you can examine them 
after Court recesses. 

MR. WELCH: Yes, your Honor. 


THE COURT: Because, I take it that the Government will not be able 
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to get through today, so the case will go over until tomorrow. 
MR, WELCH: It may be that after seeing them we won't need them. 
THE COURT: I might ask you this, Mr. Caputy, now that you are 

here, about how long will the Government's case take? 

» MR. CAPUTY: I can speculate only as to the direct examination. I 

would estimate the direct testimony will take maybe thirty-five or 40 minutes 

a maybe less. 

THE COURT: I see. Well, adding the cross cumtnetion, it will 

absorb this afternoon anyway. : 

MR. CAPUTY: I think so. 

(Conference at bench concluded.) 


THE COURT: You may call your first witness. 


18 
PROCEEDINGS 
(Following the impannelling of the Jury, and opening statements by 
counsel, the following proceedings were had in open Court:) 
DORIS J. NICHOLS 
was Called as a witness by counsel for the Government and, having been 
first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MY. CAPUTY: 
Your name, ma'am, is Doris J. Nichols? 
Yes, sir. 
Is it Miss or Mrs.? 
It is Mrs. 
Where do you live, ma'am? 
1362 Columbia Road, Northwest. 
Where were you living in June of 1957? 
634 "E", Southwest. 
In the District of Columbia? 
Yes. 
And was that a house or an apartment there? 
It is an apartment, sir. 
Where abouts in the premises were you living? 
On the second floor. 
Was there a third floor on the premises? 


No, sir. 


Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 


Any one living on the first floor? 





> O pb 


Q 


19 
The first floor was vacant, sir. 
And was the first floor vacant around June the 28th, 1957? 
It was. 


And were you living there at 634 "E” Street,. Southwest on June 


the 28th, 1957? 


A 


> O© PF O&O PP O&O P ® 


Q 


Yes, I was.. 

And with whom did you live there? 

Shannon Noe and my four children. . 

And one of your four children is Betty Nichols? : 

Yes, she is. ; 

Now, do you today know one named Howard D. Levine? 
Yes, I do. ) 

You know a person by that name? 

Yes. 


Now, when you were living down at 634 "E" Street, Southwest, 


can you tell us whether you had an occasion to see Mr. Levine there? 


(3) 


> 


© 


Yes, I did, sir. 

And on what day was it you saw him at 634 "E" Street, Southwest? 
On a Friday night. 

And about what time - - 

THE COURT: What date? 

BY MR. CAPUTY: 

Do you know the date? 

The date was June the 28th. 


And what time? 
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I would say approximately between 10:30 and 11:00 o'clock at 

night. 

Q Now, prior to the time that you had seen him, were your children 
at home? 

A The children were home, and all of them were in bed asleep ex- 
cept Betty. 

Q Just prior to the time that you saw Howard D. Levine, had Mr. 
Noe been home? 

A He had just come in. He had been out. He had just gotten home. 

Q And the time that you saw Mr. Levine, was that before or after 
Mr. Noe came home? 

A It was directly after he had gotten home. 

Q_ And about how soon after Mr. Noe came home was it that you saw 
a person whom you know today as Howard Levine? 

A It was just a matter of minutes. 

Q Will you tell us how about - - where was it you had seen Mr. 
Levine in the premises, and the time? 

A Well, I had just gone back upstairs after letting Shannon in the 
door, and there came a knock on the door again, and I went back down and - - 

THE COURT: Now, just a moment. Don't talk quite so fast. 

Everything you say has to be recorded, and everybody here has to hear and 
understand what you are saying. 


THE WITNESS: Yes. 


There came a knock on the door, and myself and Shannon went 


down to the door to see who was at the door, and this man, Mr. Levine, was 
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at the door, and he said, 'My name is Howard Levine, and I am a police of- 
ficer, and I want to get a statement from you concerning the case that they 
were working on at the time." 

And I said, "A statement?" I said, "I have never ahs you before." 
He said, "Well, I told you I am new on this case." And I said, "T have al- 
ready given a statement concerning this to the Sex Squad.” : And he said, 
"Well, like I told you, I am new on this case, and I want to get a statement 
from you to familiarize myself with the case." He said, "Ig there anywhere 
that you can give me a statement?" I said, "Only in the iiichen because my 
children are in bed, all but one of them, and she is up, and the only place 
would be the kitchen." And we started up the steps. ; 


BY MR. CAPUTY: 


Q Let me interrupt you a moment here. When he said he was a 


police officer, did he tell you where from? 

A Isaid, "Would that be from Number 4 Precinct? " And he said, 
"Yes, itis." And then we started up the steps, and when we got on the land- 
ing of the second floor, Shannon says, "Did he show you any credentials 
stating that he was a police officer?" Mr. Levine said, "I don't have to show 
any one anything. I have already told you whom I am", aii he was talking to 
Shannon. He said, "I didn't come to see you in the first place.” He said, "As 
I told you already, I want to get a statement from her because I am new on 
this case." | 

Q Anything else said there at that time by him? | 

A He said, "If you don't go on in there and sit down, I will have 


you locked up." 
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Q Now, at the time that that statement was made, can you tell 
us where your daughter Betty Nichols was at that time? 
A Well, the living room door was open, and she was standing 
right outside in the hall. 


Did you go in the kitchen? 


Q 
A Yes, we did. 
Q 


Now, tell us what, if anything, happened in the kitchen? 

A Well, when we got into the kitchen, I told him to have a seat, 
and he had his overcoat on. He took his overcoat off, and in the pocket 
of his overcoat he had a little notebook of some sort that he took out of his 
inside coat pocket, put his coat over the back of the chair and sat down, and 
I said, "Really, I don't see why I should have to go through all this again." 
I said, "The embarrassment of it and all." I said, "Like I told you before, 
I have already given the statement once." He said, "Well, as I told you, I 
am new on the case. I have just been assigned to it, and I am not familiar 
with it.” 

So then I started. He said, "You start from the beginning, just 
as you did before, and tell the whole thing just from what happened from the 
time you left the house until you got back home." And I said, "All right." 

So I asked him about the words. I said, "I don't want to have to 
say those words." He said, "You can just say the initials of those words." 

So, he sat down and started taking this statement, and while we 
were in the kitchen, Shannon came in again. He said, "I still don't think 
that's a police officer." He said, "If he is, looks like to me he would showed 


you some credentials." So he said, "I have already told you before to shut 
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up.” And he said, "I didn't come to see you, like I told you'in the first place," 
and he said, "If you don't get on in there and sit down I'm going to call them 
up down there and have you locked up." : 

So he left and went back out, and I continued to give the statement. 
And I gave it in detail just like I give it before, and when we finished, when 
I finished with the statement, we got up and started out into the hall, and 
Shannon came out of the living room. "Did he ever show you any creden- 
tials?" I said, "No, he didn't." He said, "I still think he's not a police 
officer." And he said, "Man, I told you once about that. You better get on 


in there." 


THE COURT: I think you better confine yourself to the rules of 


evidence now. 
MR. CAPUTY: She is just testifying to a statement he made. 
THE COURT: But this is a conversation between a third party. 
.MR..CAPUTY: She is.there, if your Honor, please. 

THE COURT: That doesn't make any difference: There is no 
objection made, but I do not think defense counsel should be under the burden 
of having to object. 

MR. WELCH: I was starting to rise when your Honor spoke. 

THE COURT: Proceed. 7 

MR. CAPUTY: Might the witness not testify as be what he said? 

THE COURT: No. Ask the next question. I think it is always 
better and safer to proceed by question and answer. . 

BY MR, CAPUTY: 


Q Now, as Mr. Levine was leaving in the hall, after you had given 





24 


him the statement, can you tell us whether he said anything? 

A He said to him that he had already told him he was a police of- 
ficer and that he had already obtained what he had come after; that he 
wanted to get the statement and that he had gotten the statement, and that 
was all there was to it, and that he didn't have to discuss anything with him, 
and then he left. 

Q Now, do you see that person here in the Courtroom, the person 
who was at your house on June the 28th, 1957? 

A Yes, Ido. 

Q And would you point him out? 

A He is the fourth person to the left, sitting at the table, and at 
the time he came to. see me he had a little thin mustache, which he does 
not have now. 


Q And all this happened in the District of Columbia? 


A That's right. 


MR. CAPUTY: That is all I have. 

THE COURT: Do you want the record to indicate - - 

MR. CAPUTY: May the record show, your Honor, that the 
witness has pointed out the defendant, Howard Levine. 

THE COURT: The record may 80 indicate. 

CROSS EXAMINATION 
BY MR. WELCH: 
Q Mrs. Nichols, when were you married? 


A Iwas married in September of '45. 
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What is your husband's name? 
Louis G, Nichols. 
Where does he live? 
He lives here in Washington somewhere, 
Where does he live? 
I do not know where he lives. 


Where does he work? 
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He works at a Shell Station on the University tank in Maryland. 
Q When was it that the incident occurred which has been referred 
to as a complaint that you made concerning rape? 
When was it? 
When did it happen? 
February 23rd, 1957. 
Where did you live at that time? 
416 10th Street, Southwest. 
Who did you live with? 
Shannon and the four children. 
Where did your husband live at the time? 
I will have to think a minute, 1303 Fairmont, I eliere, 
QQ. “ODid you ever live with your husband at that atiteun on Fair- 
mont Street? ! 
A I took the children over there. I had to go into the hospital 
at the time that he was living on Fairmont, and I took the children over 


there and told him to get somebody to take care of them for me while I 


was in the hospital, and I was in the D.C. General Hospital at the time 
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with a kidney stone. 


Q 
address? 
A 
Q 
address? 


A 


Q 


My question was: Did you ever live with your husband at that 


No, sir. 


Who was the manager or proprietor of that building at that 


Mr. John Savage. 


Well, do you deny that you went to that address and lived with 


your husband for approximately three to four weeks shortly after the alleged 


rape occurred? 


Do I deny that I went there? 
Yes. 


I don't see what bearing this has on this case. 


Well, perhaps you don't, but my question is: Do you deny that you 


did live there with your husband? 


Q 


I wasn't living there with him. My sister was in that house. 
Well, then, you deny it? 
I deny that; yes, sir. 


Now, I want to show you a handwritten letter and ask you if you 


can identify it, and identify the signature on it? 


All right. The reason - - 

I didn't ask you that. 

That is my signature; yes, sir. 
You recognize the letter? 


Yes, sir. 
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Did you write the letter? 
I wrote the letter. 
To whom did you write it? 


I wrote it to the Veterans Administration. 
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And did you give the Veterans Administration your residence 
address at that time? 

A Yes, I did. 

Q What was the address you gave them? 

A I gave them 1303 Fairmont Street, Northwest. . 

Q And was the purpose of that letter to the eerie Administra- 
tion to advise them to send certain payments to you at the Fairmont Street 
address? | 

MR. CAPUTY: If your Honor please, I think this is collateral. 
THE COURT: Are you objecting? 
© MR. CAPUTY: Yes. 
THE COURT: Objection sustained. I am going to ask counsel 
to come to the bench. : 
; (12) (There was @ conference at the bench:) : 
THE COURT: I assume, gentlemen, . this was intended to 
go to credibility. : 
MR. WELCH: Yes. 
THE COURT: Rather than to anything brought out on direct 
examination. I think I might explain my ruling and that is why I called you 
to the bench, because the same question might come up again. 


It is my view of the law, so far as the Federal Rule is concerned, 
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that on cross examination a witness may not be asked for the purpose of 
testing the witnesses' credibility concerning reprehensible or discredi- 
table acts not connected with the issues of the case. 

For example, there is a case in which Justice Vinson wrote 
the opinion when he was a member of the Court of Appeals for this Circuit 
in which he held it wasn't proper to ask a witness whether he had been a 
customer, or whether he frequented Jimmy Fontain's gambling house, so 
that that sort of question is not appropriate to be asked on cross examination. 

There is a ruling in the Second Circuit in the Provoo case of a 
similar nature. In that case a witness was questioned concerning the witnesses' 
alleged homosexual tendencies, and it was held that that was inadmissible. 

Of course, the rule in many of the State Courts, and I believe 
in English Courts, is contrary to that. They allow, for instance in New 
York, cross examination of the witness for the purpose of testing the wit- 
nesses' credibility concerning any disgraceful act of his life but that is not 
the Federal Rule. And for that reason and on that basis, I am sustaining 
the objection. 

MR. WELCH: I intended to confine myself in such questions to 
those that would have a direct bearing upon veracity and credibility. If she 
lied about something important to the Government then it is correct to as- 
sume that she would lie about something else, and it was only - - 

THE COURT: But that is not the Federal Rule. The Federal 


Rule is that you may not cross examine the witness concerning other re- 


prehensible or disgraceful actions of the witness not connected with the case. 


There is one exception: You can always ask a witness concern- 
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ing criminal convictions. 

MR. GENN: May I make a statement to Mr. Welch? 

THE COURT: Certainly. : 

MR. WELCH: (Following a pause) Had your Honor finished 
what you were suggesting? : 

THE COURT: Yes. ! 

MR. WELCH: Now, I want to tell your Honor that we expect 
to show by this line of questioning, from the transcript of her testimony 
in the rape case, that she testified entirely different with respect to knowing 
wuere her husband was, with respect to where he was, with respect to 
her relations to him, and so forth. 

THE COURT: I will allow that, of course. | 

MR. WELCH: This was just a foundation for that. 

THE COURT: But now you are asking questions which would 
seem to indicate or suggest the possibility that she defrauded the Veterans 
Bureau. That I would not permit. ! 

MR. WELCH: I did not intend to indicate that, and I will so 
state. It was only to show that she did write to them and tell them to send 
checks to her at this Fairmont Street address where she said she did not 
live. 

THE COURT: For what purpose? 

MR. WELCH: To show she did live there. , 

THE COURT: Well, what difference does it make whether she 
lived there or not? | 

MR. WELCH: The only difference it makes is whether she was 


telling the truth about this case from start to finish, and the transcript of 
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her testimony indicates she testified she didn't know where her husband was, 
that they had been separated for three years; didn't know where he lived or 
worked. 

THE COURT: Well, I am going to permit you to cross examine 
the witness concerning her testimony at the trial, if there is any discrep- 
ancy between what she testified at the trial and what she is testifying here. 
But I will not permit you to go into other matters just for the sake of | 
credibility. 

MR. WELCH: I assure your Honor I didn't mean to indicate 
she had defrauded the Goyernment. It was the matter of whether she was 
telling the truth. 

THE COURT: Actually it makes no difference. Of course, you 
have a right to ask her where she is living now and what she is doing at 
the present time. 

The Alvord case in the Supreme Court holds that, but whether 
she lied about her residence on some prior occasion I think is outside of the 
scope of proper cross benctaniees except insofar as she testified concern- 
ing the matter in the trial of this case, and you have a right to confront her 
with her prior testimony in this case rather than at the Veterans Bureau. 

(Conference at bench concluded.) 

BY MR. WELCH: 

Q Mrs. Nichols, you will recall giving testimony under oath in 
this Court in the rape case, do you? 

A Yes, sir; I remember. 

Q Reading from page 433 and page 434 of the transcript of testi- 


mony in that case, do you remember being asked these questions and giving 


these answers? 
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"Q What is the name of your husband? 
"A Louis G. Nichols.” 
(16) Do you recall that? 
Yes, sir; I do. 
"Q Where is he? 
"A Somewhere in Washington; I don't know exactly where, but 
he is in Washington." 
Do you remember giving that answer? 

A Ido. 

Q Well, just a few moments ago you said that at the time we were 
talking about he lived on Fairmont Street, and you gave us the Fairmont 
Street address, didn't you? : 

A Well, he moved from there, and at the time the case come up 
that was in October and I didn't know where he was then, You are getting 
me all confused. This has nothing to do with that whatsoever. The rape 
case came up in October, and this happened back in.April of iast year. That's 
when I knew where he was. When I was up here then, he was talking about 
then, and I didn't know where he was then. | 

Q You didn't know where your husband lived in October when the 
case was tried; is that right? . 

A That's what I mean, yes. 

Q Well, after you took the children to the Fairmont Street address, 
as you have stated, do I understand it to be your testimony that you were 
hospitalized at D.C. General Hospital all the time that your children stayed 


with your husband? 


(17) 


(18) 
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A Now, I went back two or three times between April and June. 
I had a series of x-rays. I wasn’t in the hospital all the time, no. 

Q You were only in the hospital for something like a few minutes 
or hours at a time for examination, weren't you? 

A No, sir. 

Q How long were you hospitalized? 

A Iwas in the hospital, and I got permission from the hospital to 
come to Court. I was in there a week that time, and I came up here and 
was downstairs when they indicted the boys. 

I only had permission for the one day from the hospital to come 
up to Court. Then I had to go back to the hospital, and I stayed a few more 
days. It's all on record over there. If you want to contact the hospital, you 
call the hospital and ask them the dates. 

Q When was it you got permission to come up to court, in October? 


It was in April. 


Q You were coming here to Court in April? 
A Yes, Iwas coming. I had to come to indict them. 
Q Now, let's get back to my question. 


Actually, while you said that you were going to the hospital, 
D.C. General Hospital, you did live at the Fairmont Street address, sleep 
and eat in the same apartment with your husband and your children, didn't 
you? 
A Istayed down there and took care of the children, but the fact 
that you said that I lived with Mr. Nichols, I did not; I did not even occupy 


the same bedroom as he did. 
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o Q Well, I didn't say anything about living with him be occupy- 
ing the same bedroom that he did. I said you slept and ate there and lived 
there at that apartment with him and your children in the menith of April, 
didn't you? | 

A I think it was April. 

Q Did you ever live in the premises of Apartment 5 of a Mr. 
Barker? : 


I did, at 416 10th Street, Southwest. 
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Did you say 416 10th Street? 

A Southwest; yes, sir. 

Q Did you tell Mr. Barker that actually these boys you claimed 
had raped you never did rape you, that it was all a case of ieee 

A Idid not. . 

MR. CAPUTY: Just a moment; I object. 

THE COURT: Objection overruled. I think that is proper. 

THE WITNESS: I did not give him any such statement. I didn't 
even mention anything to him. I told Mrs. Jenkins that five’ colored boys 
had raped me and robbed me. I didn't even talk to him about it atall. I 
told Miss. Jenkins. : 
~ (19) BY MR. WELCH: 

Q Do you remember an occasion when Mr. Barker was in your 
apartment putting a window glass or window pane in the window and he 
asked you about this matter of a rape that you were concerned in? 

A He never mentioned the word rape to me at all,’ I didn't 


discuss that with him at all. 
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Q What did he mention to you? 

A He asked me - - I didn't discuss - - who wants to go around 
telling everybody they have been raped? I don't think that you have got 
any cause to bring that up and keep reminding me of it. I have been through 
enough. 

MR. WELCH: Your Honor, I suggest we take a few moments 
and let the lady compose herself. 

THE COURT: Well, you can wait a few minutes. 

(Pause .) 

THE COURT: Now you may proceed. 

BY MR. WELCH: 

Q Now, if you are sufficiently composed, will you tell me what 
did Mr. Barker ask you about? 

A Well, I don't remember ever telling him anything about it, 
because I didn't tell anybody, but if there was anything said it was when we 
went to pay the rent, it was only mentioned as a robbery because I didn't 
add the word rape to it because - - well, you just don't talk about things 
like that. 

Q Well, you do have some recollection of the fact that you did tell 
Mr. Barker that it was only a robbery? 

A I didn't say, "only a robbery.."" Do you think I would say that 


that was such a minor thing as only a robbery? I didn't make any such state- 


ment as being only a robbery. 


Q Perhaps I misunderstood you. I thought just a moment ago - - 


THE COURT: No, she did not use the word "only." 





35 
THE WITNESS: I-didn't say "only." 
BY MR. WELCH: 
QI think perhaps I did use the word "only", and yee did not 
use the word "only." : 
Is it a fact that what you did tell Mr. Barker — he asked 
you about the situation that the matter involved a robbery but that you did 
not say anything about rape? 
A That might be true, because I wouldn't broadcast that anywhere. 
Q Well, I am not asking you if it is possible - - _ 
THE COURT: She has answered. 
THE WITNESS: I have answered your question: 
BY MR. WELCH: : 


I am asking you, did you have - - 


THE COURT: The question has been answered sufficiently. 


MR. WELCH: You think it has? 

THE COURT: Yes. She said she told him about the robbery 
and said nothing about the rape. I think that is sufficient. : 

MR. WELCH: I thought she said it might be true, which was 
lending a doubt as to whether she talked with him or not. That was my point. 

THE COURT: She explained that she naturally was reluctant to 
discuss the fact or tell another man she had been raped. , 

BY MR. WELCH: 

Q Now, then, I want to ask you this question: | 
Having recalled that you did have some ee with Mr. 


Barker in your apartment about the rape case, did you not tell him, when 
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he asked you about the matter, that the case did not involve any raping, that 


the boys did not molest you, that it was simply a matter of Shannon Noe having 


money taken from him and that you thought that maybe he was hiding the true 
facts from you and actually didn't lose any money? 

A No, I did not make any such statement. 

Q Was Shannon Noe with you the night of the rape? 

A He was in the early part of it. They forced him away. Yes, he 
was with me. 


Q Idon't umderstand you. You say he was in the early part of 


He was with me until they took him away from me. 
Who took him away? 
Those boys. 
Where did you live after the Fairmont Street address we have 
been talking about? 
A 634 "E" Street, Southwest. 
Do you know Mr. Fulmer? 
Who? 
Fulmer. 
I don't recognize the name. 
MR. WELCH: Could we have him step in the door, please? 
THE COURT: Very well. 
(Mr. Fulmer steps inside the Courtroom door.) 
BY MR. WELCH: 


Do you recognize that gentlemen? 





A Yes, sir. 


THE COURT: I think this might be a good time to take our 


usual mid-afternoon recess. 
(A brief recess was taken.) 
BY MR. WELCH: 
Q_ The gentleman, Mr. Fulmer, whom you admitted a few mom- 
ents ago that you have seen, did he come to talk to you at any time? 
(23) What did you say his name was? | 
Fulmer. 
Fulmer; yes, he did. 
Where did he talk to you? 
At 6413 Georgia Avenue, Northwest, and he said that he was - - 


I just asked you if he talked to you and where. Where did he 


6413 Georgia Avenue, Northwest. 
When was it, do you recall? 


I don't remember exactly the date. It was in December some 


Did you tell Mr. Fulmer that when the man came to see you, 
Mr. Levine, as you related it, he showed you a police paige or a card or 
something? : 
A  Idid not say any such thing. I told him that I had, that I would 
see him in Court. He said he was his defense attorney. That is what he 
said. he was. : 


Q Did you Say anything about seeing a badge or a card or some- 





I didn't say - - 
THE COURT: Wait until the question is finished. Proceed. 
BY MR. WELCH: 
Q Did you say anything about seeing a badge or a card or some- 
thing of that kind? 
(24) A No, sir; I did not say that I saw anything. 
Q Now, asl understand, it was about 10:30 in the evening that 
you say Mr. Levine came to your residence? 
A That's right. 
Q Isn't it a fact that Mr. Levine brought to the house with him 
that night Shannon Noe who was in a very intoxicated state? 
A No, sir. 
Shannon noe came in before he did, and then Mr. Levine came 
in afterward. 
Q Was Mr. Noe ina very intoxicated condition at that time? 
A He had been drinking some, but - - 
Q Well, you have seen him under the influence of liquor a good 
many times, haven't you? 


A Yes, sir. 


Q Well, just tell the Court and Jury, was he, in your opinion, 


drunk that night? 
A No, sir; he had been drinking but he wasn't drunk. 
Q Did I understand you to say that just about a minute after he 


came in you went down to the front door again? 





A Yes, sir. 


(25) Q Describe the little black notebook or little notebook you men- 


tioned, will you? 


A Well, now, that has been quite some time ago, and I don't 


remember too much except that it was just a small book about this wide. 


It fitted inside his inside overcoat pocket, and he took it out and took 


notes on it. 


Q 


By the way, what was the date of this visit? 
The day of it? 

The date. 

The 28th of June, if I remember correctly. 


And it was such a cold night that the gentleman was wearing an 


overcoat, was it? 


A 


Well, it wasn't an overcoat; it was his suitcoat; I am sorry. I 


said that, but it was a suitcoat, and he took that off and put it on the chair and 


took his notebook out and wrote in it. 


Q 
dicating)? 
A 


Q 
A 


Q 


What you mean is, he took off a coat something like this (in- 


That's right. 
And talked with you in his shirtsleeves? 
That's right. 


Now, was the notebook you talked about the size of the black 


object, black leather object I am showing to you? 


A 


It was approximately that size. It was sort of - - you have seen 


these little notebook pads.. 
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But it was about this size? 


Yes. 


(26) Was it black? 
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No, sir; I don't think so. I think it was tan, one of these 
little Spirals. 

QI take it you mean one where the notebook opens up and the 
leaves flip back on some kind of a little binder? 

A That's right. To the best that I can remember that is how it 
was. 
You are sure it was a little notebook of the kind you described? 
To the best of my rememberance it was, yes. 
I mean, do you remember that it was a book? 
Yes. 
Did he lay it on the table and make notes in it? 


Yes, he laid it down and wrote in it. 
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Now I exhibit to you two ordinary yellow pad sheets of paper 
that are considerably used up with writing. I ask you if it isn't a fact that 
what the gentleman used to make his notes that night was not a book at all 
but these two yellow sheets? 

A It could have been. That has been a long time. I don't remem- 
ber, but to me that wasn't important. All I saw him do was take it down. 
But I know he got whatever it was out of his pocket and wrote it down. 

Q Well, you couldn't possible mistake two sheets of yellow paper, 
could you? 


(27) A Icouldn't. Right now I see that and know that is notebook paper, 
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but that has been a long time and I know what he took out of his pocket 
he wrote on, and it was no wider than that. | 

Q Mrs. Nichols, the only thing I want to ask you is this: You 
couldn't possibly mistake a notebook that turned back page after page for 
two yellow sheets like this, could you? | 

A Well, maybe I was mistaken. Maybe it wasn't a notebook. 
Maybe it was some paper like that. I don't remember. AUT know is he 
took notes down, and what he wrote it on he took out of his pocket. 

Q When you, as you related, went down to the front door, who 
was with you? 

A Shannon. 

Q Sharmon came downstairs with you to answer the door? 

A That's correct. 

Q Any particular reason for that? 

A Well, I never had callers that late at night. 

Q Well, is that your explaination, it was because you usually 
didn't have callers that late, that he came downstairs with you? 

A That's right. | 

(28) Q You did not know you had a caller that night, did you? 

A Untill heard the knock on the door I didn't —e it. 

Q Well, alll am getting at is, how did it happen that Shannon didn't 
go down by himself to see who was at the door instead of you going? 

A Because I was standing at the top of the sietzad I was the first 
one there, and I went down first and he followed me. | 


Q Was the door locked, the downstairs door? 


(29) 
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Yes. 

You had to unlock it? 

Yes. 

And when you unlocked the door, what did you see? 
Saw that man standing there. 

Now, what was the first thing said and by whom? 
He stated his name. 

He what? 


He stated his name. 
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Well, tell me what he said? 


> 


He said; "My name is Howard Levine, and I am a police officer, 
and I would like to get a statement from you concerning the case that we 

are working on." AndI said, "A police officer?" He said, "Yes." I said, . 
"From Number Four?” He said, "Yes." I said, "Do you mean a plain 
clothes detective like Vera?" And he said, "Yes."" And I said, "Well, 

I have already given that statement to the Sex Squad", and he said, "That 
might be true. As I told you, I am new on this case and have just been as- 
signed to it, and I would like to get a statement from you to familiarize my- 


self with the facts in the case." And he said, "Is there any way you could 

give me a statement?" And I said, "Yes, in the kitchen." I said, "The 

children are all asleep except one." I said, "I have to go in the kitchen." 
Q Now, this conversation took place down at the front door? 


A Yes, 


Q Could you repeat it again? 


A Yes, sir. 
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Q Will you do it? 
A Yes, He said, "My name is Howard Levine. 1 am a police 
officer,’ I said, "From Number Four Precinct?" He said, "Yes." I 
said, "Do you mean a plain clothes detective like Detective Vera? " He 
said, "Yes", and he said, "I would like to get this statement concerning 
the case that we are working on", and I said, "I have already given the 
statement to the Sex Squad." He said, "Well, that might be true." He 
said, "But, as I told you, I am new on the case, and I would like to get 
a statement from you to familiarize myself with the facts in the case. Is 
= there anywhere that we - - that I could take a statement from you?" I 
said, "In the kitchen," I said, "All the children are asleep except one", 
and I said, "We would have to go into the kitchen." : 
Q Now,, you remember that precisely, word for word, do you 
not? : 
Yes, sir. 
Have you repeated it a good many times? 
Have I repeated it? 
Yes. 
No, sir, not too many times. 2 
Do you think you could say it again exactly the same way? 


Well, yes, sir; I think I could. 
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Try it, will you? 
THE COURT: No, I think that is sufficient. 
BY MR. WELCH: 


Q When had he first told you that he was a new officer on the 


A When I opened the door the first time, because I had already 
given that statement, and I didn't see the point of having to give it again. 
To me it was something that would be very embarrassing, and 
he told me he was a police officer and that he had just been assigned to 
the case, and he was not familiar with it, 
(31) Q Is it nota fact, didn't he tell you, "My name is Howard Levine. 
I am an attorney representing one of the boys that you accuse of rape?" 

A He did not, because had he told me he was an attorney for 
one of the boys I would never have given him any such a statement. 

Q That he was an attorney representing one of the boys that you 
accused of rape, and that he wanted you to tell him exactly what had hap- 
pened? 

A He did not. 

Q Isn't that what he told you? 

A No, sir; he did not. 

Q And didn't you tell him that you did not want to talk,to him, 
and didn't he say, "I am an attorney, and I am an officer of the Court, 
and I have a right to talk to you about this case?” 

A He did not make any such statement at any time, sir. 


Did Shannon Noe go back upstairs with you? 


Q 
A Yes, we all went upstairs together. 
Q 


Have you told us now everything that was said down at the front 


I believe I have. 
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Q On direct examination I thought you said that there was some 

discussion down there about credentials? : 
_ (32) A That was made on the second floor landing when we got to the 


top of the steps. 


® ; 

y Q Nothing was said about credentials down at the front door? 

A No, not until we had reached the top of the steps, there was noth- 
ing said about the credentials. 7 

Who first mentioned credentials? 


Shannon. 


Shannon. And what was it that Shannon said about credentials? 
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He said, "Did he show you any credentials?" He said, "I don't 
think he is a police officer." And he said he didn't have to show us anything 
that he had already told us who he was and that he didn't eis to see Shannon 
anyway. He came to see me directly. | 

Q But, as I understand, Shannon said to you, "Did he show you any 
police credentials?" : 

A That's true. 

Q And you told Shannon, "No, he didn't?” 

A That's right. 

Q Well, did Shannon say anything more to you at that moment about 
whether you should see credentials or not? | 


Nothing else was said right then about credentials, no, sir. 






A 
Q But the question was raised directly to you by Shannon? 
A That's right. 

Q 


Now, after Shannon raised the question, did you yourself, ask 





a SEER NN 


Mr. Levine for any credentials? 

A No, sir; I didn't. I took him at his word. I really thought 
he was a police officer. If I hadn't, I never would have given him a 
statement. 

Q You didn't ask him for any credentials? 

A No, sir; I assumed he was one. 

Q Credentials were mentioned again, were they not, before 
you gave him a statement? 

A No, sir. In between the time that I was giving a statement, 
it was mentioned again, 

Q Well, before you finished? 
Before I finished giving a statement. 
The question of the credentials was raised the second time? 
That's right. 
Who raised it the second time ? 
Shannon. 
And on that occasion, what did Shannon say? 
He said, "I still don't believe he is a police officer." 


And what did you say to Shannon? 
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(34) I don't - - I didn't say anything; I still thought he was one. 

Q But you yourself raised no question about it after Shannon men- 
tioned it the second time? 

A No, sir. 


Q Now, while you were talking, you did observe Mr. Levine 


write notes down on paper? 
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Yes, sir. 

MR. WELCH: If your Honor will pardon me 2 moment. 

THE COURT: Yes. Take whatever time you need. 

MR. WELCH: May we approach the bench? : 

THE COURT: Yes . 

(There was a conference at the bench:) 

MR. GENN: If your Honor please, we don't know if this wit- 
ness had made a statement, but if she has under the J encks Act we would 
like to have any written statements that the Government has. 

THE COURT: I think you are entitled to that : 

MR. CAPUTY: I have no written statements. 

MR. GENN: Very well. 2 

MR. WELCH: Your Honor, I think if they went throngh the 
actual motions of taking a statement, but simply did not ask her to sign 
it, in order to avoid the impact of the Jencks Act, the J aati rule, that 
we should be permitted to see the statement they took frown her. 

» (35) THE COURT: My view of the statute - - you ‘ee, the Jencks 
case has a lot of dicta init. It was a dicta that created the commotion 
rather than the actual ruling. These dicta were modified by an Act of 
Congress. Now the Act of Congress merely requires that either a signed 


statement or a verbatim recording of her statement be exhibited to counsel. 


It doesn't require that a memorandum or notes of an interview be exhibited 


to counsel. : 
Now, I want to say this, thatJudge Hartshorne ; of the United 


States District Court for the District of New Jersey, made a broader ruling 














(36) 
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on this point, a ruling which appears in the Federal Supplement advance 
sheets within the last two weeks. However, I take a narrower view, that 
it either has to be a signed statement or stenographic report of what the 
witness said, or mechanical recording of what the witness said, and not 
somebody's memorandum or paraphrase or notes about what was said. 

Mr. Caputy, you say you have no statement? 

MR. CAPUTY: I have none, your Honor. 

THE COURT: Just so there will be no question about it, 
you say you have no signed statement, but have you any memoranda of 
what the witness testified? 

MR. CAPUTY: I have no memorandum of what the witness 
said. The only thing is, your Honor, I have a file and that file contains 
generally things in it in the third person that is typed by a clerk in the Grand 
Jury. 

THE COURT: No. Is there any memorandum, note, or sum- 
mary of any statement or alleged statement which this witness made either 
to you or to a police officer? 

MR. CAPUTY: To my knowledge there is none. 

THE COURT: Very well. 

MR. WELCH: I am reminded that perhaps I omitted to sug- 
gest one factor here, that if there is a statement that she made before the 
Grand Jury, we should be entitled to have it. 

THE COURT: Well, it is my view that the law, popularly 
known as the Jencks Act, does not include a right to see the testimony 


given before the Grand Jury; that the Federal Rules of Procedure have not 
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been changed to the secrecy of Grand Jury minutes. 
(Conference at bench concluded.) 
BY MR. WELCH: 

Q Mrs. Nichols, did you make a written memati of the con- 
verations that you say you had with Mr. Levine that evening when he came 
to your house? , 

A Ididnot. 

Q You didn't write the words down anywhere? 

A Icertainly did not. 

Q But you have carried this relation entirely in your mind ever 
since that time? , 

A Yes, I have. 

Q ‘Did you have any consulation with anybody sitet your testimony 
before you came here to testify? : 


(37) A Yes, sir. 


Q During the course of that conversation, did you tell anybody 


exactly the story that you told here today? 

A Yes, sir. 
Now, was it written down at that time? 
Do you mean, did I have it written down? 
Was it written down as you told it? 
Oh, yes. 
Whowas it that wrote it down as you told it? 
Mr. Caputy. 


Who? 
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A Mr. Caputy took some notes, but he didn't write the whole 
thing down. 

MR..WELCH: May we see the notes that Mr. Caputy made 
of the statement that the witness gave upon which he relies to produce 
her as a witness? 

THE COURT: Well, of course, that depends upon whether Mr. 
Caputy wants to show them. 

As I have ruled at the bench, there is no legal right on your 
part to see them. 

MR. CAPUTY: He is not entitled to.. Mine are just abbre- 
viated notes of my own, and he is not entitled to see my worksheets. 

THE COURT: No, he is not. 


MR. CAPUTY: And I would object. 


THE COURT: Well, I think this might be a good time to sus- 


pend until tomorrow morning. 





o1 
PROCEEDINGS 


THE COURT: We are starting a little behind schedule this 


morning because we had to get another reporter. I might mention this is 


the first time in my 13 years on the bench that the reporter has failed to 


appear, no matter how bad the weather may have been. 


THE DEPUTY CLERK: The case of the United States versus 


Howard D. Levine. 


Q 


THE COURT: You may proceed, Mr. Welch. 
CROSS EXAMINATION (Resumed) 
BY MR. WELCH: 


Mrs. Nichols, is the name of your daughter, who was men- 


tioned, Betty Mae? 


A 


] 
A 
Q 
A 


Yes. 

How old is she? 

Ten, Sir, she is ten. 

And what was her age to the nearest birthday in June, 1957? 


She was nine at the time, and she was ten in August following 


Is she the youngest child? 

No, sir. 

Is she the oldest? 

No, sir; she is next to the oldest. 
Who is the oldest? 

Jenny is eleven. 


Now, I understood you to say that Betty Mae was in bed that night? 





(41) 


A 


was the only one that was up. 


room? 
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No, she was not in bed. I didn't say she was in bed. She 


Where was she when you came upstairs with Mr. Levine? 
Standing at the top of the steps. 

She hand't been to bed? 

No, sir. 


Did you permit her to remain in the kitchen when you were 


No, sir. 

Where did she go? 

Ske went into the living room. 

Did she go in the living room and go to bed or just to sit? 
She went in there to sit. 


Were there sleeping accommodations for her in the living 





There was a couch in the living room. 
Is that where she customarily slept? 
No, sir. 


So she was not sent to bed, she was permitted to go in the + 


om? 


Well, she went in there of her own accord. 
Yes, was there a radio going in there? 
No, sir. 


Television? 





No, sir. 

She was in there by herself, was she? 
No, sir. 

Who else was in there? 

Shannon was in there. 

Most of the time Shannon was in there? 
Most of the time, yes. 

Could you see her? 

No, sir. 


While you were talking to Mr. Levine? 


> © > © > © P © PP O Pp 


No, sir. : 
Q When did you first learn that she knew anything about the 


conversation you had. 


THE COURT: I don't think that is a proper line of inquiry. 


MR. WELCH: I will withdraw it. 3 

THE COURT: Because that doesn't go to this witnesses' own 
knowledge. : 

BY MR. WELCH: 

Q Have you talked with your daughter, Betty Maze, about your con- 
versation in the kitchen that evening with Mr. Levine? : 
(42) A Yes, I asked her. 

I just asked you, had you talked with her? 

Yes, I have. 

When did you first talk to her about it? 


That night. 





Q After Mr. Levine left? 

A Yes, 

Q_ Iwant to read something to you. First, did I understand you 
to testify that Mr. Levine told Mr. Noe that if he didn't, "keep quiet, 
shut up”, that he would him in the lockup? 

A _ I said that he said he would lock him up. 

Q Lock him up? 

A Yes. 

Q Now, did you tell anybody, including the District Attorney, 
that what he told Mr. Noe was to sit down or he would have him arrested? 

A Well, it means the same thing. 

Q Well, suppose it does mean the same thing, do you recognize 
they are not the same words? 

A Iknow they are not the same, yes. 


Q Iasked you what Mr. Levine said. You testified yesterday 


and again this morning that he used the words "have him locked up." 


A That's exactly - - 

Q Iam asking you, did you tell the District Attorney that what 
he actually said was, to sit down or he would have him arrested? 

A Iremember making that statement, yes. 

Q Well, which did he say? 

A He said, "If you don't sit down and get out of here, I'm going 
to have you locked up." 

Q Well, then, he did not use the words, "sit down or he would 


have him arrested?" 





A No, sir, not those words. 

Q Well, now, what I am asking you is, did you tell the District 
Attorney that what he said was, "sit down or he would have him arrested?” 

A I believe I told the District Attorney that he said, "that if he 
did not sit down that he would lock him up." | 

Q Well, then, to the best of your recollection you did not report 
the words, "sit down or he would have him arrested?” | 

A Yes, I said that, because it means the same thing. 

Q Well, I just want to know which words you onba when you re- 
member back on it. | 

A Well, I told him - - I talked to him on several occasions about 
the case, and I remembered using the words that I said to him, that he would 
arrest him, and I also said that he would lock him up, but to me it means 
the same thing, i 

Q Well, then, your testimony, as I understand it - - your testi- 
mony is that at different times Mr. Levine said both things? 

THE COURT: No, that is not her testimony. The Court under- 

stands her testimony to be that in some interviews the words "arrested" 
was used, and in others the words "locked up" were used, because she con- 


siders that they mean the same thing. 


MR. WELCH: I may have misunderstood, your Honor. 


BY MR. WELCH: | 
QI thought you said that because of different times, you said 
you used both phrases and that you reported it as you did because you 


thought they meant the same thing? 





A No, sir. 


Q Well, now, so that there will be no mistake about it, you did 


not hear him at any time say to Mr. Noe, "Sit down or he would have him 


arrested?" You didn't hear those words, did you? 
A No, sir. 
Q Were you living at 416 10th Street, Southwest, in February, 
March and April of 1957? 
A In partof April? 
Part of April. 
Yes. 
You were living there in the month of April until you moved? 
That's right, to 1303 Fairmont Street. 
Now, was Shannon living with you just before you moved to Fair- 
mont Street? 
Yes. 


What happened to him that made you leave him and go to your 


He was in jail. 
When did he get out of jail? 
THE COURT: Well, now, I think that is entirely irrelevant, 
Mr. Welch. It doesn't go either to this witnesses' credibility or to any 
matters concerning which she was interrogated about on direct examination. 
BY MR. WELCH: 
Q Do you know where your husband worked in 1957? 


A Yes, sir. 





Where? 

At the Tydol Station on Georgia Avenue. 

Is that Butcher's? 

Yes. 

Had he had asteady job there for about lL years? 
We haven't even been in Washington ll ark sir. 


Well, for how Iong before 1957 had your husband had a steady 


MR, CAPUTY: I submit, your Honor - - 

THE COURT: Objection sustained. | 

MR. WELCH: May we approach the bench? | 

THE COURT: Very well. ! 

(Conference at the bench:) 

MR. WELCH: I don't intend to repeat what I talked about 
yesterday, but I intend to show that when she gave this answer she was 
not telling the truth and knew exactly where he was, where to find him, where 
he had been working for years. Also expect to show that when she testified 
yesterday that this testimony meant she did not know where he was in October. 
It was false on two counts. . 

THE COURT: Yes, but the question which the objection was 
made to and which I sustained did not bear on the matters you have men- 


tioned. 


MR. WELCH: "Didn't you know where he had been working 


steadily for years before 1957?" 


THE COURT: Well, what does that have to do with this case? 
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I always enforce the rule very strictly that cross examination must be 
limited either to matters brought out on direct examination or to the 
credibility of the witness on the stand, 

MR. WELCH: This goes to the credibility. "Where is he?” 
And she answered, "Somewhere in Washington, I don't know exactly 
where.” And this was in October. 

THE COURT: But you did not ask her- - 

MR. WELCH: I am asking her, didn't she know all this time 
that he was working in the same place, that he had been working there for 
years, and she could have contacted him any time she wanted to. 

THE COURT: But Ido not know exactly where I would assume 
that she says she doesn't know where he lives. 

MR. CAPUTY: May I interpose to state that the question was 
asked yesterday whether she knew where he lived. 

MR. WELCH: This doesn't say where he lives. 

MR. CAPUTY: That was the question yesterday. 

MR. WELCH: "I don't know where he lives, but I know where 
he works." 


THE COURT: Now, the extent of cross examination as to 


credibility is subject to the reasonable discretion of the Court. I think 


you interrogated her sufficiently on this matter yesterday, and I think she 
has answered. 

MR. WELCH: May I ask her this: She said she gave this 
testimony because in October she didn't know. Now, I want to go - - 


THE COURT: "How long have you and he lived separate and 
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apart?" 

MR. WELCH: Yes. 

THE COURT: Iam not going to permit you to inquire as to 
martial difficulties of the witness. I do not see any reason why any wit- 
ness should be embarrassed by such an instrusion of her en unless 
the matter is relevant to the case. , 

MR, WELCH: I think it is material and relevant because she 
lived with him - - this was in October, and she lived with him in April, 
and I think she was living with him when she testified. | 

THE COURT: Well, I am not going to permit you to go into 
that, because I think a witness, any witness, is entitled to reasonable pro- 
tection against invasion into her privacy, and certainly there is nothing 
more private than marital relationships. | 

Of course, if the matter is relevant, other than as to credi- 
bility, that would have been a different matter. One of the reproaches that 
has been made against the administration of justice is that too many wit- 
nesses have been examined concerning their personal, private affairs which 
had nothing to do with the case on trial, and fortunately, at least in my 
opinion, it is fortunate, the Federal Rule as to cross examination on credi- 
bility is much narrower than the rule permitted in some of the states. I 
will not permit any further cross examination as to her relations with her 
husband. 

MR. WELCH: I don't want to argue, but I would like to state 
one thing to you. I feel that we should all respect private relations and not 


make an effort to drag them where they do not belong. I think we have a 
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right to argue that when this rape case was tried she willfully falsified to 
suit her desire at the time, which was to make the Court and Jury feel 
Sympathetic toward her and thereby get a conviction of these boys. And 
she deliberately falsified about these things. 

Now, obviously - - 

THE COURT: I am not going to re-try the rape case, gentle- 
men. There is only one issue in the case, and I always keep my mind on 
the issue involved.’ The only issue in this case, did this defendant come to 
this witness and say that he was a police officer? That is the only issue in 
this case. 

MR. WELCH: But it is very important whether the Jury 
believes this woman, 

THE COURT: Of course, and you are entitled to a great deal 
of leeway in examining her as to credibility because she is the crucial 


witness, and I have allowed you a great deal of leeway, but I am not going 


to permit any further interrogation as to the relationship between her and her 


husband for the reason I have stated. That will be my ruling. Your ob- 
jection is noted. 

MR. WELCH: And I did stop short yesterday of asking her 
if it wasn't a fact that when she testified this way in October that she knew 
that she had lived with him in April, and nevertheless testified she had 
not lived with him for three years. 

THE COURT: Well, you have asked that. I think once 
is enough. 

MR. WELCH: No, I didn’t ask that. I stopped short of it. 
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THE COURT: I will let you ask that one question but not to 


go any further, and I think it is the Court's duty, and it is a duty I al- 


ways exercise, to protect witnesses against being unnecessarily embar- 


rassed, or against unnecessary intrusion into their private affairs. 


(Conference at bench concluded.) 

BY MR, WELCH: 

Mrs. Nichols, do you understand exactly what I am talking 
Yes. 


Yesterday I asked you if you recalled testifying in the pre- 


vious case that you were involved with, to this question and answer: 


A 


Q 


"Q How long have you and he lived separate and apart?" 
That referred to you and your husband. You answered: 
"A Approximately three years, sir." . 

Do you recall that? 

Yes. 


Can you explain - - you explained to me yesterday that you 


testified in such a manner in October as I questioned you about, because 


in October you did not know where your husband was; isn't that correct? 


A 


I didn't know where he lived. 

But you did know where he worked? 

I knew where he worked. 

You knew how to locate him and find him if you wanted him? 
I had no occasion to want to find him. : 


That isn't the point, ma'am. You did know where to locate 





your husband? 

A Yes, sir. 

Q You knew he was working in Washington? 

A Yes, sir. 

Q And when you said that he was somewhere in Washington, 
but you didn't know where, that was not true? Was it? 

MR. CAPUTY: That is not what she said, your Honor. I 
object. 

THE COURT: I will exclude that. She was asked if she knew 
where he lived. Now, I am not going to permit any further cross examina- 
tion along that line. I don't think it is material, and moreover it has been 
sufficiently exhausted. 

MR. WELCH: May I ask one question that we discussed at 
the bench? 

THE COURT: Yes. She made it clear, and you made it clear 
yesterday, I thought, that you were asking her if she knew where her hus- 
band lived, and she said she didn't. 

MR. WELCH: She said she didn't at the time she testified 
in October. 

THE COURT: Yes. But the question was limited to whether 


she knew where he lived, not where he was, but in any event, I remember 


your question yesterday, Mr. Welch. 


We are spending too much time on this matter, which I con- 
sider entirely immaterial. There must be some control over cross ex- 


amination as to credibility. 
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MR. WELCH: May I ask the one question? ? 

THE COURT: Very well. : 

BY MR. WELCH: 

Q When you answered the question, "How long have you and 
he lived separate and apart?" and you said, " Approximately three 
years", you knew at that time that you had lived with ai husband only 
a few months before at 1303 Fairmont Street; didn't = 

A Iwasconfused. There is two different meanings to that. 

Q What? | 

A There are two meanings to that. I have not lived with him 
as a wife, and it has been over three years and that was the part that 
I was implying, and that was my answer and I don't see that that has a 
thing to do with this at all. : 

THE COURT: Just a moment. I will not a one more 
question along this line. I think any witness is entitled to protection 
against intrusion into her marital affairs. 

MR. WELCH: I don't care to argue, but may I show your 
Honor the exact language? | 

THE COURT: I have ruled, and I do not hear argument 
after I rule. : 

Now, we had a full discussion of this matter at the bench. 

MR. WELCH: I have no further questions, sir. 

REDIRECT EXAMINATI ON 


BY MR, CAPUTY: 


Mra. Nichols, at the time that you talked to Mr. Levine 
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on June the 28th, 1957, at your premises in the kitchen, can you tell 
us whether the material upon which he was making some notes when he was 
talking to you was folded such as - - may I see that paper, please - 
in this manner, such as this paper is folded, as Mr. Welch has showed 
you? 

I believe it was, Mr. Caputy. 

MR, CAPUTY: That is all I have of this witness. 

THE COURT: You may step down. 

(Witness excused.) 

MR. CAPUTY: Mr. Noe, please. 

Whereupon, 
SHANNON NOE 

was called to the stand as a witness by counsel for the Government and, 


having been first duly sworn, was examined and testified as follows: 


DIRECT EXAMINATION 


BY MR. CAPUTY: 
State your name, 
Alvin Shannon Noe. 
Where do you live, Mr. Noe? 
1362 Columbia Road, Northwest. 
Directing your attention to June of 1957, where where you 
living, Mr. Noe? 
A 634"E" Street, Southwest. 
Q Do you today know a person named Howard D. Levine? 


A Ido. 
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Prior to today, had you ever seen that person, Howard D. 


I had. 


When was the first time that you saw that person named 


Howard D. Levine? 


A 


Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 


Q 


It was on that date. 

What date? 

When he came to my house. 

What date was it he came to your house? 

It was about - - I don't know the exact sate 
About when was it? | 
Six or eight months ago. 

Well, what month of the year was it? 

It was in October, I think. 

Now, think back, Mr. Noe, if you will. 
Well, I don't know the exact date. 

Do you know the month? 

No, sir; I am not sure. 

But he did come to your house? 

That's right. 


At about what time of the night was it that he came where 


you were living? 


A 


Q 
A 


Between 10:30 and 11:00 o'clock at night. 
Where was that? 


634 "E" Street, Southwest. 
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Q Now, how long had you been in the house before he came 
into the house? 


A About two or five minutes, just a very few minutes. 


Q Where in the premises was it that you first saw the person | 


named Howard D. Levine? 
A On 7th Street, Southwest. 
Q Where in the house? 
It was - - 
What do you mean by, on 7th Street, Southwest? 
Well, I had came out of a tavern on 7th Street, and he hailed 
me and asked me how the Doris Nichols case was coming along. 
Q What did you say? 
A  Itold him I wasn't supposed to discuss it out of Court. 
Then where did you go, if anywhere? 
Directly to the house. 
Did he go into the house with you at the same time? 
Yes, sir. 
Did he go into the door with you? Did you go in together? 
Well, I think I was a little first, and he came right close 
behind me. 
Q_ And who let you in? 
A Doris Nichols. 
Q At the time he came close by, where were you in the house? 
MR. WELCH: Wait a minute. The gentleman hasn't testi- 


fied, your Honor - - 
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THE COURT: Justa moment. I do not permit remarks. 


If you have an objection, state it in legal phraseology. 


MR. WELCH: I object to the form of the question on the 


ground that is assumes something that is not in evidence. 


Street? 


Oo -— O&O PP O PK 


THE COURT: Yes. I suggest you reframe your question. 
BY MR. CAPUTY: . 


Let me ask you, Mr. Noe, how did you get into 634 "E" 


I rang the bell, knocked on the door. 
Anybody open the door? 

Doris Nichols. 

And who entered when the door was opened? i 
I entered first, and he came right behind me. 


Now, when you entered first, had you gone anywhere beyond 


the front door in the house after he entered? 
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No, sir. 

Was the door still open when he came in? 

Yes, sir. 

Had you gone upstairs? 

I had started upstairs. 

Before he came in? 

Yes, sir. 

MR. WELCH: If the Court please, may I object? 


THE COURT: On what ground? 


MR. WELCH: To the leading form. 
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THE COURT: Yes. I suggest you do not lead, Mr. Caputy. 


BY MR. CAPUTY: 

Q Did you, m the premises, can you tell us whether Mrs. 
Nichols was there? 

(58) A She was. 

Q And was there any conversation, without saying the con- 
versation, between Mr. Levine and Mrs. Nichols in the premises? 

There was. 

When was the first conversation? 

A At the door. 

Q Now, at the door, will you tell the Court and the Jury what, 
if anything, the person whom you know as Howard D. Levine said? 

A He introduced himself as Howard D. Levine and says, "I 
would like to go over the case with you.” She said, "I have already been 
to Court and gave my statement", and she says, "I don't know whether 
I'm supposed to say anything else." 

He then said he was a police officer from Number 4 Precinct, 
and he was new on the case, and he would just like to go over it with her 
to familiarize himself with it, and where could they talk. 

She says, "In the kitchen", so they went upstairs. On the 
way I asked her if he had shown her any credentials. 

Q Where did that take place? 


On the stairway. 


A 
Q And was any answer made to that? 
A 


Yes, sir. 
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Q And what was the answer? 
(59) A The answer was, "I didn't come to see you in the first 
place, and if you don't be quiet I'll have you locked up." _ 
Q Then can you tell us where, if anywhere, Mrs. Nichols 
and Mr. Levine had gone in the premises? | 
At the kitchen table. 
And where did you go? 
I went in the bedroom. 
A Now, can you tell us whether you, while Mr. ‘Levine was 
in the kitchen, whether you had to go into the kitchen? 3 
A Yes, sir; I did. 
Q And when you went into the kitchen, was anything said 
by you? : 
A  tIvremarked I still didn't think he was an officer. I said, 


"T don't think you're an officer." And he again told me to stay out of 


it or he would have me locked up. 


Q Now, did you see Mr. Levine after that, after he had been 


into the kitchen? 
Yes. 
Where was it that you saw him? 
There at the kitchen table. 
After you had seen him in the kitchen? 
Yes. 
Did you see him again after that? 


Yes, sir. 





Where? 
As he left. 
And whereabouts as he left? 
On the staircase. 
Q Did you make any statement then in Mr. Levine's pre- 
sence when you saw him there? 
A Yes, I said the same thing. I didn't believe he was a 
police officer of the law, and he told me, he made the same remark to 
me that he would have me locked up. 


MR. CAPUTY: You may examine. 


CROSS EXAMINATION 


BY MR. WELCH: 
Q Mr. Noe, where was the place on 7th Street, the tavern? 
What was the address? 
A I don't know the address. The place is called Gusies' 
Place on 7th Street, about the middle of the block. 
Q Did you know a waitress named Katherine Blake? 
A No, not by name. 
MR WELCH: Will you ask her to step to the door? 
(Miss Blake enters the Courtroom momentarily.) 
BY MR. WELCH: 
Did you recognize that lady? 
I don't recall ever seeing her before in my life. 


What time was it that you first saw Mr. Levine at this 
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Between 10:30 and 11:00 o'clock. 
What? 
Between 10:30 and 11:00 o'clock. 
Had you spent some time there before you saw Mr. Levine? 
I had drank two glasses of beer, maybe ten - fifteen 
minutes, roughly. 
Q Is that all you had that evening? 
A That is all. 
Q_iIsn't it a fact that you first saw Mr. Levine inside the tavern? 
A No, sir. 
Q And that you were so intoxicated that when bis started to talk 
to you you had to hang on to the music jukebox to stand up? 
No, sir; that is not true. : 
He did identify himself to you, did he not? 
The only identification - - 
Did he identify himself to you? 
I didn't see Mr. Levine in a tavern. 
You said you saw him just outside of the tavern? 
Outside the tavern is correct. : 
Did he identify himself? 
No, sir; he did not. 


Exactly what did he say to you? 


"How is Doris Nichols' case coming along?" 


And what was your answer? 
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The answer I told him, I wasn't supposed to discuss that 
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out of Court. We were told not to, and I said, "I am on my way over to 
the house. If you want to come over and ask her, you may.” 

Q So you invited him to come along to the house with you? 

A He came on over with me. 

Q Isay, you invited him to go? 

A Isaid, "If you - -", if he wanted to go and ask her that 
question, he could. I didn't say, "Come and go with me." 

Q Well, just what did you say that prompted him to go along 
with you to the house? 

A "If you want to go ask her about that, you can.” 

Q Did you tell him, "Oh, come along with me", that you were 
going home? 
I did not. 
He did walk with you from the tavern to the house? 
That's correct. 
Did you have any conversation while you walked over there? 
No, sir. 
Not a word? 
No. 
How many blocks was it from the tavern where you lived? 
Three. 
You walked right on along, with him walking along beside you? 
Yes. 


You didn't even ask him who he was? 


Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 


No, I didn't. 
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Q He didn't tell you who he was? 
A He didn't tell me until he got to the door. 
Q Isn't it a fact that before you got to the door’ of 634 "E" 
Street where you lived that you were so intoxicated you sioxted to take 


Mr. Levine into another house nearby that looked just like it, and that 





Mrs. Nichols hollered from the window to you and directed you to the 
proper place to come home? 

A No, sir; I was not intoxicated. 

Q You say that didn't happen? 

A No, sir, and I knew where I lived. ! 

A And when you got to the door, Mr. Levine was right along 
side of you? | 

A That's right. 

Q When you rang the bell and knocked on the — Doris Nichols 
came downstairs and opened the door for both of you? | 

A That's right. 

Q You had not gotten home six, seven, eight, or 10 minutes 
earlier than the time Mr. Levine arrived and already fil gone upstairs, 
had you? 

A No, sir. 

Q Andwhen Mrs. Nichols came down to open the door, you were 
not upstairs, and you did not walk back down with her, did you? 

A No, sir. 


Q Have you discussed this matter of the visit of Mr. Levine 





to your home on that night with Mrs. Nichols before you came to Court 








(65) 


to testify? 


A 


officer. 


Q 


I didn't understand the question. 


a) 

THE COURT: Let the reporter read the question/ : 
is tt 

(The question was read.) 
THE WITNESS: I merely told her I didn't thin, he was an 


BY MR. WELCH: 


But that is all you have said to her is, "I didn't think he was 


an officer?” 


A 


Q 


That's right. 


You have not disccused with her what you were going to 


testify in Court today? 


A 


Q 
A 
Q 


No, sir. 
Or at any time? 
No, sir. 


Where was Betty Mae when you and Mr. Levine came to the 


door, if you know? 


A 


Q 


She was upstairs reading a magazine. 


How could you know she was upstairs reading a magazine 


when you were downstairs at the front door? 


> O© PP 


Well, when I got upstairs I saw her reading a magazine. 
Then when you got upstairs, that's what you found her doing? 
Yes. 


But down at the front door, you didn't see her at all? 


I saw her peep over the rail once. 





(66) 


A 


Q 
A 


Q 
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You saw her peep over what rail? 
The stairway. 

You mean up at the top of the stairs? 
Yes. 


When was it, with respect to you coming in through the 


front door, that you saw Betty Mae peep over the rail? 


A 
way. 


Q 


When I had taken a few steps, around half-way of the stair- 


Well, how long did you stand there at the front door talk- 


ing to Mr. Levine and Mrs. Nichols? 


A 


Q 
A 


Q 


It was just a minute or so. 
Who started up the stairs first? 
I did. 


Did Mr. Levine start to make some notes and write ona 


paper up against the wall before you went upstairs? 


A 


table. 


A 


the kitchen table because he was having difficulty writing on the wall 


The first writing I saw him do was upstairs on the kitchen 


Isn't it a fact that he was invited to come up and write on 





down in the hall? 


A 


> O© P Oo 


TI didn't notice him write on the wall; no, sir. 
You didn't see that? 
No, sir. 


Would you say that he didn't do that? 


I didn't say he didn't. I didn't notice it. He asked her where 
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could they talk a minute, and she said up at the kitchen. All the rest 


of the children were asleep. 


Q 
A 


Now, when he first spoke to Mrs. Nichols, what did he say? 


He said, "I am a police officer from Number Fourt, and I 


would like to go over the case with you.” 


(67) Q 


Wait a minute. That's the first thing he said? 
No. He first told her his name. 
Well, I asked you, what was the first thing he said to her? 


He said, "My name is Howard Levine", and he says, "I am an 


officer out of Number Four, I want to go over the case with you.” 


She said, "I have already given a statement, and I don't see where 


it is necessary to give another." He said, "Well, I am new on the case, and 


I would like to familiarize myself with the details." 


Q 


Now, you remember that full statement from way back in the 


time when Mr. Levine came to the house, and you havn't talked about it 


with anybody? 
A Ido, yes. 
Q You havn't talked about it with anybody? 
A _ No, sir. 
Q Now, when you got to the head of the stairs, after you walked 


up the stairs, where was Betty Mae? 


> 6 


Q 


She was standing, oh, maybe four or five feet from the table. 
Standing four or five feet from the table, where? 
There in the kitchen. 


What was she doing? 
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A She had a book in her hand. She quit reading, just looking 


on curious. 
(68) Q Imay have misunderstood you. I thought you said she was 

in the living room reading a magazine? 

A When we came to the kitchen, she came in the kitchen and 
stood close to the table then looking at us. i 

Q Did I misunderstand you, or did you testify that when you 
went upstairs she was standing in the living room, and ste was in the 
living room reading 2 magazine? : 

A Yes. 


Q Was she in the living room or standing at the table in the 


A She was close to the table. 

Q After the three pefsons, you, Mr. Levine, and Mrs. Nichols 
reached the kitchen, what did you do? | 

A Iwent in the bedroom briefly. 

Q Was the bedroom that you refer to the same room as the 
living room? . 

A Yes, sir. 

Q So the bedroom and the living room were really one room? 

A Yes. 

Q You didn't have a separate bedroom and living room? 

A We had what you might call a combination living room and bed- 
room and kitchen and then the children's bedroom. : 


Q What? 








A The children's bedroom. 
Q How many children were in the house that evening? 
A There were four in the house. 
Q And were three of them in the children's bedroom when you 
came upstairs? 
Yes, sir. 
Then you went into the bedroom, or the living room? 
The bedroom. 
Where the three children were? 
Yes. 
Did Betty Mae go in there to go to bed? 
No, sir. 


Where did she go? 


Q 
A 
Q 
A 
Q 
A 
Q 
A 


She hung around the kitchen mostly, most all the time. 
Qs She sat around the kitchen while her mother was talking to 
Mr. Levine? : 
A She may have stood some. I think she stood most of the time. 
Q Imean, she remained in the kitchen while her mother talked 
to Mr. Levine? 
A That's right. 
Are you sure about that, or are you just guessing? 
I am sure about it. 
How can you be sure about it? 


I saw her. 


You mean, from where you were in the bedroom you could look 
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in the kitchen? 


A Yes, sir. 

Q. And you could see that Betty Mae was standing there in the 
kitchen where her mother was talking to Mr. Levine? | 

A That's right. 

Q Now, how long did Mr. Levine and the mother talk there in 
the kitchen? 

A  Iwould say maybe thirty or 40 mimtes: a 

Q_ And during that thirty or 40 minutes, did you — the house? 

A No, sir. : 

Q Isn't it a fact that you got angry and left the house at least 
twice then during the Rien em or conference, between Mr. Levine and 
Mrs. Nichols? 

A No, sir; I stayed there. 

Q Didn't she tell you to shush up and keep quiet? 

A She told me to be quiet; yes, sir. : 

Q She told you to shush up and keep quiet more than once, didn't 
she? ; 

A Once or twice. 

Q Didn't you say, "Well, I am not wanted around here", and 
pick up your little valise and go down the stairs and go outside? 

A No, sir. 

(71) Q_ And didn't she go to the front window and holler for you to come 


back? 





A No, sir. 
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Q Now, I take it that from the bedroom, the kitchen or the door, 
the kitchen door was open so you could look into the kitchen all the time? 


A Itwas. 





Q You could hear conversation, could you? 

A Yes. 

Q Could you hear Mr. Levine asking Mrs. Nichols questions? 

A I didn't pay much attention to that. 

Q At what stage in the discussion between Mrs. Nichols and Mr. 
Levine did you come back to, come back into the kitchen, if you came 
back in the kitchen at all? 

A They had talked maybe five minutes or so, and I walked back 
in and made that remark. 

Q When you walked back in, exactly what remark did you make? 

A Isaid, "I don't think you are a police officer."" And that was 
all; that was all I said. 

Q Did you say anything about showing credentials? 

A That was the first time. I said, "I still don't believe you are 
a police officer." 

The first time you asked him to show credentials? 
(72) I asked her, had he showed her any credentials. 


And she said, no? 


> O© P oO 


That's right. 
Q _ And then the second time you simply said to him that you 


didn't believe he was a police officer? 


A Yes. 
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Is that when she told you to shush up? 
It might have been, because she believed he was. 
I say, is that one of the times she told you to shush up? 
Yes. ! 

Q Well, then, assuming that you walked from the bedroom to 
the kitchen and made this remark, did Mr. Levine make — response at 
that time besides - - well, did he make any remark or reply to you at 
that time? | 

A When I asked him if he was a police officer? 

Q When you said, "I still don't believe you are a pdlicenian'?” 

A Yes, he did. | 

Q What did he say? 

A He said, "I didn't come here to see you in the first place, and 
if you don't stay out of it I will have you arrested." : 

Q He didn't say, "I will have you locked up?" 

A He said three or four different ways, "I will have you arrested, 


I will have you locked up." 


(73) Q_ At that time he said it three or four different ways? 


No, he told me that three different times. 

When was the first time he told you that? 

On the stairway. 

While you were going up the stairs? 

Yes. 

When you were going up the stairs, where was Mr. Levine 


when he told you that? 





He was talking to Doris. 
Down at the front door? 
Yes, sir. 


And he was still standing at the front door. Is there a hall 


There is a short hall. 
Is there an outside and inside door? 
Yes. 
@ Where was he, in the little entry between the outside and in- 
side door? 
A No, we had came in the door, closed the door. 


Q Was he and Mrs. Nichols actually inside the house then in the 


A Yes. 
Q_. And it was when you were on your way upstairs that Mr. Levine 
said to you, "If you don't keep quiet I will have you arrested?” 
(74) A The first time; yes, sir. 
MR. WELCH: If your Honor will pardon me a moment. 
THE COURT: Certainly. Take all the time you need. 


BY MR. WELCH: 


Q Now, Mr. Noe, have you discussed with Betty Mae anything 


that she heard or what took place in the kitchen that night? 
A No, sir. 
Q You lived in the same house with Betty Mae and the children 


since then - - 
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THE COURT: I am going to exclude that, because obviously 


that might go to the credibility of - - 


MR. WELCH: I didn't have the same thing in mind. I with- 


draw the question, your Honor. 
BY MR. WELCH: 

Q Haven't you had a conversation at least with the District At- 
torney who is trying this case about what you were going to testify in Court? 

A Yes, sir; we have had a brief conference. : 

Q What did you - - when did you have that? 

A Yesterday morning. 

Q Was Mrs. Nichols present? 

A She was. 

Q Was Betty Mae Present? 

A She was. 

Q And each one of you heard what the other was going to testify, 
didn't you? . 

A That's right. 

Q_ And did you or Mrs. Nichols make any remarks or refresh 
Betty Mae's recollection about anything? : 

A Wedid not. We simply told her to say what ae had seen and 
heard only. 

Q Have you signed a statement for anybody as to what happened 
that night? | 

A No, sir. 


.MR. WELCH: That is all, your Honor. 
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MR. CAPUTY: I have no further questions. 
(Witness excused.) 
MR. CAPUTY: Call Betty Mae Nichols, please. 
THE COURT: How old is this witness? 
MR. CAPUTY: She will be ll years old. 
THE COURT: I think I had better question her and see 
whether she is qualified. You may come to the bench, gentlemen. 
(Conference at the bench;) 
THE COURT: What is your name? 
. THE WITNESS: Betty Mae Nichols. 
THE COURT: And where do you live? 
THE WITNESS: 1362 Columbia Road, Northwest. 
THE COURT: Where did you live last summer? 
THE WITNESS: 634 "E" Street, Southwest. 
THE COURT: Do you go to school? 
THE WITNESS: Yes, sir. 
THE COURT: What school? 
THE WITNESS: Cook School. 
THE COURT: Where is that? 


THE WITNESS: Euclid and Mozart Place. 


THE COURT: And what grade are you in? 


THE WITNESS: Fifth grade. 
THE COURT: What do you study in the fifth grade? 


THE WITNESS: Social studies, arithmetic, reading and 
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THE COURT: Can you read? 

THE WITNESS: Yes, sir. 

THE COURT: Can you write? 

THE WITNESS: Yes, sir. 

> THE COURT: Do you go to church? 
THE WITNESS: Not right now, I don't. 


THE COURT: Did you ever? 





THE WITNESS: Yes, sir. 
THE COURT: Did you ever go to Sunday School? 
THE WITNESS: Yes, sir. . 
THE COURT: Well, do you understand what it means to swear 
to tell the truth? 7 
. (77) THE WITNESS: Yes, sir. 
THE COURT: Well, do you know what happens to little girls 
if they swear to tell the truth and then they tell a lie? : 
‘ THE WITNESS: Yes, sir. 
THE COURT: What happens? 
THE WITNESS: Well, they goto Hell. 
THE COURT: All right, I think she is qualified. 
MR. WELCH: Yes, I do. I wouldn't have —— its 
THE COURT: Very well. | 
(Conference at bench concluded.) 
Whereupon 


BETTY MAE NICHOLS 


was called as a witness by counsel for the Government and, having been 
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first duly sworn, was examined and testified as follows: i 


Q 


all the people here can hear you? 


A 


(78) 
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Q 


DIRECT EXAMINATION | 
BY MR. CAPUTY: ‘ 


Will you keep your voice up so that his Honor and the Jury and 


Yes, sir. 

Will you tell us- your name? 
Betty Mae Nichols. 

And where do you live, Betty? 
1362 Columbia Road. 

How old are you? 

10 years old. 

When will you be eleven? 
August the 3lst. 

You go to school? 

Yes, sir. 

What school do you go to? 

H. B. Cook. 

Is that located in the District? 
It is Euclid and Mozart Place. 
What grade are you in? 

The fifth. 


Now, can you tell us where you were living in the summer- 


time, June of 1957, last year? 


A 


Yes, sir. 





Q Where were you living? 

A 634"E" Street, Southwest. : 

Q Was that a house or was it an apartment - - on what floor 
did you live? ; 

A It was on a second floor. 


Q And who else lived there with you? 


My mother, my two sisters, and my brother, and Shannon 


Today, do you know a person named Howard D. Levine? 
Yes, sir. | 
Can you tell us when it was that you first saw the person whom 
you now know as Howard D. Levine? 
A June the 28th, 1957. | 
Q Now, when you say June the 28th, 1957, Betty, how do you 
fix that date? : 
Because my sister was eleven June the 24th. 
Which sister? 
Jennie. 
Now, do you know what year Jennie was born? 3 
Yes, sir. 
When? 
1946. 
And in what month? 


June. 
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What day? 





Q 


24th. 


And do you know what day of the week June the 24th was? 


Yes, sir. 
What day was it? 
Monday. 


And what day was it you saw the person whom you now know 


as Howard D. Levine? 


(80) A 


Q 


Friday. 


Now, about what time was it that you saw that person whom you 


now know as Howard D. Levine? 


A 


Q 


Between 10:30 and 11:00 o'clock. 
Were you up or asleep? 

I was up. 

And what were you doing, Betty? 
I was reading a book. 

And where were you reading? 

In the living room. 


And before you saw that person whom you now know named 


Howard D. Levine, can you tell us whether Mr. Noe was in the house before 


you saw Mr. Levine? Was Mr. Noe there? 


Q 


Yes. 
And had he been home all evening? 
No. 


Do you know what time it was that Mr. Noe came in, ap- 


proximately? 





89 


It was between 10:30 and 11:00 o'clock. 
And did he come in alone a did he come with spmeone else? 
He came in alone. | 
And how soon after you had seen him, Mr. Noe, was it that 
_~'you saw the person whom you now know as Howard D. Levine? 
(81) A About two mimttes. 
Q And where was it that you saw - - Where in the house was it 
that you first saw the person named Howard D. Levine? 
A In the doorway. 
Q And where were you at the time when you saw that person 
named Howard D. Levine in the doorway? . 
A Iwas on the second floor leaning over the — 
Q Now, when you saw the person named Howard D. Levine in 
the doorway, was there any one else with him? 
My mother was down there, and Shannon was down there. 
And did you hear any conversation down there 2 
A little. : 
Are you able to recognize the person named Howard D. Levine? 
Yes, sir. 
Do you see him here in the Courtroom? 
Yes, sir. 


Would you point him out? Would you come down here, Betty? 
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That is him. 


MR. WELCH: I don't think she need to do that. 


MR. CAPUTY: Which one is it? 
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THE WITNESS: The man inthe dark blue suit. 


(82) BY MR. CAPUTY: 

Q Is there more than one gentleman there with a dark blue suit 
on? 

A He is sitting right down there on the second desk there, on the 
last seat on the second row. 

THE COURT: I think she should come down there. 

(The witness leaves the stand, approaches defense counsels' 
table, and points to defendant.) 

MR. CAPUTY: All right, Betty, you may resume the witness' 
stand. 

May the record show, if your Honor please, the witness has 
pointed to the defendant, Howard D. Levine. 

THE COURT: The record may so show. 

BY MR. CAPUTY: 

-Q Now, could you see the three people downstairs on the first 

floor in the hallway? 

A Yes, sir. 

Q Now, can you tell us whether you heard the person whom you 
have just pointed to, and who you now know as Mr. Howard D. Levine, 
and whom you saw on June the 28th, whether you heard him say anything 
in the hallway? 

A Well, he said he was a police officer from Number Four. 

Ae) Q Can you tell us whether you heard anything else that he said 


other than that? 








A Not down in the hallway. 

Q Now, do you know whether he had mentioned his name when 
he was down in the hall? | 

A Yes, sir. 

Q Tell us what he said. 

A He said, "My name is Howard D. Levine, and _— a police 
officer from Number Four.” | 

Q Now, can you tell us whether that person who made that state- 
ment, and whom you have identified now, whether he came upstairs? 

A After he said, "Is there any place we can talk?" And Mom 
said, "In the kitchen." Then they came upstairs. : 

Q Now, at the time that they came upstairs, where were you 
at that time, Betty? ; 


A Iwas in the hallway on the second floor. 


Q Now, in the hallway on the second floor, can you tell us, 


Betty, whether you heard him say anything else? 
A Not until they go all the way to the second floor. 
Q And on the second floor, did you hear Mr. Levine speak again? 
A Right after Shannon said that, he said, "Did you show her your 
credentials?" And he said, "I don't have to show anybody anything, and if 
you don't shut up I'll have you locked up." 
(84) Q Now, can you tell us whether the people then, your mother and 
Mr. Levine, went - - where did they go? : 
A Into the kitchen. 


Q And where did you go, Betty? 





A Iwent into the living room. 
MR. CAPUTY: You may examine. 
THE COURT: I think we will take our usual mid-morning 
recess at this time. 
(Whereupon a brief recess was taken.) 
THE COURT: Proceed. 
MR. WELCH: Had you finished, Mr. Caputy? 


MR. CAPUTY: Yes, I had. 


CROSS EXAMINATION 


BY MR. WELCH: 
Q Betty, how long had you lived in that house at 634 "E" Street 
before the evening of June the 28th. 
A About four months, 
Q Doyou recall the arrangement of the entrance door and the 
stairs pretty well? 
Yes, sir. 


Were there double doors as one came from outside into the 


Yes, sir. 
By double doors, Betty, I mean what we call an outside door 
and an inside door? 
(85) A Yes, sir. 
Q_ So that made a little entry way then after you came through 
the inside door you were in the hallway, is that correct? 


A Yes, sir. 
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Q Now, let us assume that this is where the inside door is 
located, and we stepped into the hallway. How far was it from the door 
to the foot of the stairs, if you recall, about how many steps? 

A Six or more. ! 

Q_ So that one would walk like this to get to the foot of the steps'? 

A Then there was another door that you had to open before you 
could get to the steps. 

Q After you came in the hall and walked toward the steps, it 
was necessary to open another door, was it? 2 


Yes, sir. 


Before you could actually start to walk upstairs? 


Yes, sir. 
Now, was that door right at the foot of the stairway? 
There was a little space between the steps and that door. 
(86) Q But let's assume that we have opened that door and we are 
ready to go up the steps. If you were going upstairs, did silk have to turn 
to your right or to your left, or did you walk right straight ahead? 
A You had to turn a little ways right. 3 
MR. WELCH: May I use the blackboard, your Honor? 
THE COURT: Yes, of course. | 
Ladies and gentlemen of the Jury, if any one of you should 
have difficulty seeing what is being put on the blackboard at any time, 
will you just raise your hand and we can swing the blackboard around to 
a different angle so you can all see it. Proceed. | 


(Mr. Welch draws a diagram on the blackboard.) 





BY MR. WELCH: 
Q Up here we will say was the rear of the house, Betty, and down 
here the front. Was there a front yard? 
A small one. 
Was there a fence around it? 
A real low one. 
Was there a gate in the fence? 
Yes, sir. 
So that coming from the sidewalk a person would pass through 
the gate and walk through the yard to the front door steps? 
A Yes, sir. 
Q Was the front door in the middle of the house or off on the left 


side or the right side as you face the house? 


(87) It was over this way to the right. 


Was it way over close to the right side, or was it - - 
It was close to the right side. 
And there were steps coming up to the front door? 
Two. 
Just two steps, as I have indicated there, and was there a 
sidewalk down there to the main walk? 
A Yes, sir. 
And there was a fence around here, and the gate at this point? 
Yes, sir. 
Is that correct? 


Yes, sir. 
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Q Now, after one came through the front door here, you say 
there was a little hallway and another front door here ; is that right? 

A Yes, sir. ! 

Q Now, which way from here, after you came in and closed the 
door, did you walk to go to the stairs? 7 

A To the left. 

Q Do you draw sometimes in school? 

A Not very often. 

Q Well, would you come down to the blackboard rid indicate 
with your finger which way I should draw the line? : 

(The witness goes to the blackboard.) 
(88) Q About like that? 

A Yes, sir. 

Q Inother words, does the hallway curve like that? 

A -Well, it goes straight and then this way; it goes this way. 

Q Betty, so that the reporter can hear you, will you talk just a 
little bit louder while you are down here at the board. 

If you were walking from the front door, you would go toward 

the rear and sort of swing to the left to get to the stairway; is that correct? 


A Yes. 


Q And what did you indicate when you motioned to the right also? 


Is there another turn? 
A It goes up that way to a different apartment. — 
Q So that youwofld come from the front door, and if you were 


going to some other apartment you would go almost straight back? 
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A That's right. 
Q But to goto the stairway leading up to your apartment one 
came in and made the turn something like we have indicated there? 
A Yes, sir. 
Q Now, when you started up the steps, how many steps were 
there to the first landing? 
(89) A About ten. 
Q To the first landing. And is it right about here that there was 
a door which you mentioned near the foot of the stairs? 
A Yes. 
Q Iwill just make a straight line and two little cross marks to 
indicate a doorway; is that right? 
A Yes, sir. 
Q Now, then, there were 10 steps coming toward the wall; is 
that correct? 
Yes. 
Then was there a landing here? 
It was round like that. 


It was not so square, but it made a curve then? 
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Yes, sir. 

Q_ And then did the stairs curve and go back this way to the 
second floor? 

A Yes, sir. 


Qs So that what happened was here at this landing it turned like 


that, turned this way, and then stairs continued on upstairs; is that 











A 


Yes, sir. 
And when you got to the second floor, was there a landing also? 


Yes, sir. 


Well, just make a little square there to show a landing; is that 


Yes, sir. 

Then from the landing, where was your kitchen? 

Up to the rear. 

We will just go off the landing and go directiy into the kitchen? 


This piece was part of the hall, and then you could go that way 


or this way or this way. 


Q 


If you came this way from the landing, what did you go into, the 


sitting room? 


A 


Q 


The living room. 


And that would be coming up to the landing and turning toward 


the front of the house on the second floor? 


A 


Q 
A 


Q 


Yes, sir. 
And that is where the living room was? 
Yes. 


Then, to go from the living room to the kitchen, you came out 


of the living room, walked across the landing into the kitchen, is that 


right? 
A 


Q 


Yes, sir. 


Now, was there a wall here between the two flights of stairs, 





or was it all open? 

(91) A When you turned here, there was a wall here, then a piece of 
wood went that way, and then the wall went this way, all up to the living 
room, and then you turned that way and there was a wall down here and 
then a wall going across there to the living room. 

Q But on the sides of the stairway, as you went upstairs, there 
was a wall on each side; wasn't there? 

A Yes, sir. 

Q And then as you went up the next flight of stairs, there was a 
wall each side of the stairs? 

A No, there was a railing right here and a little ways over was 
another one. 

Q Well, was the railing attached to the wall? 


No. 


A 
Q There was a railing on the stairway? 
A 


Yes. 

THE COURT: I am wondering, gentlemen, if you could not 
agree upon a diagram or a plat or something of that sort so that there 
would be no question as to its accuracy. 

MR. WELCH: Well, I could if we had one, or perhaps we 
could prepare one later, but I think I have finished with this. 

THE COURT: Of course you have a right to cross examine 
this witness for the purpose of testing her recollection, but for the pur- 
pose of accuracy perhaps you gentlemen could prepare a diagram during 


the noon recess and stipulate it in evidence. That is only by way of sug- 





(92) 


MR. WELCH: Well, I am finished with the blackboard 


except for one question. 


Q 


THE COURT: All right. 


MR. WELCH: Now, will you go back to the stand, Betty. 


(The witness returns to the stand.) 
BY MR. WELCH: 


Now, where were you on the second floor when you said you 


looked over the railing and saw the folks down at the bottom of the steps? 


A 


Q 


isn't it? 


I was in the hall. 


And where I have made the "H" is what you mean by the hall, 


Yes, sir. 


Now, where in the hall were you when you looked over the 


I was right at the top of the steps. 

Do you mean where I put the "x"? 

Yes, sir. 

From there you looked straight down the stairs, did you? 
Yes, sir. | 

You didn't look over the railing like this? 


If you were small, you had to lean over the railing to see 


down, but if you was large you could stand and bend over just a little bit 


to see down. 


Q 


But you didn't look over the railing; you say you looked down 
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through it? 
A No. I bent over the railing. 
Q And when you bent over the railing, did I understand that 
the other folks were down where I have made the three "x's"? ? 
A Yes, sir. 
Q You didn't have any trouble from where you were seeing them 
down around at the lower stair level? 
A Not too much trouble. . 
Q And you could hear the conversation that they were carrying on? 
THE COURT: Mr. Welch, I like to leave this aisle vacant, and 
I have to enforce the rule for everybody. I can not make it for some and not 
for others. There are reasons which are good and which I do not care to - 
state in open Court. 
BY MR. WELCH: 
Q Now, from where you were you could hear conversation down 
at the foot of the stairs? 
A Alittle. 
Q Where were you, Betty, if you remember, when Shannon Noe ‘ 
first came into the house? 
A Iwas in the living room. 
(94) Q You remember what you were doing? 
A Ihad the book down and I was starting to come to the hall. 


Q You had taken a book down and started to come into the hall, 


A Yes, sir. 
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Q That is the time that Shannon came into the house by himself?. 
A Yes, sir. : 
Q And where did you get the book? 
A We bought several of them, magazines, and then we had several 
other books that we already had. | | 
Q Imeant, Betty,*where did you get it that tite. Cahners was it 
when you went to get the book? | 
A In one of the bedrooms. 
How many bedrooms were there? 
The book was in our bedroom. 
How many bedrooms were there, Betty? 
There was two. 


_ And then how many other rooms were there? 
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Well, you could fix the bed in the living room, ‘and you could 
fold it and put the bed away, and then you could have a livite room, then 
there was four rooms. | 

(95) Q Now, would that be the kitchen, bathroom and living room and 
bedroom? | 

A Yes, sir. | 

Q So that there was only one bedroom, and a the living 
room was used also for sleeping; is that right? 

A Yes, sir. 


Q And when Shannon Noe came in first by himself, did you see 








him come up the stairs? 


A He hadn't came up the stairs. 


Q Well, when he came in first by himself, did he come up the 





A No. 

Q Imay have misunderstood you. I thought in answer to one 
of Mr. Caputy's questions you said that Mr. Noe came in first by himself 
a few minutes before Mr. Levine got there; is that what you said? 

A Yes, sir, but they hadn't come up the stairs. 

Q Who do you mean by "they" hadn't? 

A Mama and Shannon. 

Q Well, you were upstairs, came out of the living room with a 
book, and you heard Shannon Noe come in the house; is that right? 

Yes, sir. 
Where was your mother at that time? 


She had went down and opened the door. 


Yes, sir. 


Q 
A 
Q For Shannon? 
A 
Q 


(96) What was it that attracted your attention to the fact that she 
and Shannon were downstairs? 

A There was a second knock on the door. 

Q You mean that Shannon came in the door, and the door was 
closed, and then immediately somebody else knocked on it? 

A No. The two front doors were locked, and mama had to go 
down and unlock them so Shannon could get in, and she had done fastened 
them again, and then there was another knock on the door a few minutes 
later. 

Q Well, during that few minutes, did your mother and Shannon 


stay downstairs? 
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A They had been talking about something, and date they had just 
about - - they had just ptarted to come up, and mama had just got inside 
the door to our part, and then there was another knock on the door, but 
Shannon hadn't come into the door to our apartment just yet. 

Q When you say the door to your apartment, do you mean the door 
upstairs all the way up the stairs on the second floor? : 


No. 


You mean the door down at the very foot of the first flight of 


Yes, sir. 

(97) Q When you say "Shannon hadn't come to the door of our apart- 
ment yet", this is the door you mean, down on the first floor of the foot 
of the stairs; is that right? 

A Yes, sir. 

Q But you say your mother had come through that door and come 
upstairs before the second knock; is that right? : 

A No, she hadn't came up the stairs. 

Q How far had she come? 

A She had just gotten inside the door. : 

Q What kind of a door was that, a door that swung in and out 
both ways, or a door with a knob on it that closed and fastened? 

A It was a door that had a knob on it. | 

Q So that one could close the door just like you could close that 
door I am pointing out inside this room? . 


A Yes. 
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And to open it you turn the knob and open the door? 
Yes. 

And had your mother come inside and closed that door? 
No. 

The door was still open? 


Yes, sir. 
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And as I understand, when your mother went downstairs, she 
and Shannon remained down there talking for a few minutes; is that right? 

(98) A For about two or three minutes. 
Q Could you hear what they were talking about? 
A No. 
Q You couldn't hear anything they said? 

A No, but I heard they was mumbling, so I heard them mumble, 
but I didn't hear what they were saying. 

Q Did you stay there on the landing all that three minutes to see 
what was going on? 

A Iwas just about to go into the living room again when the second 
knock was heard. 

Q But you did stay there all that time while they were downstairs 
talking; is that right? 

A Yes, sir. 

Q Now, I want to be sure, if you can think back about this, 
isn't it a fact that when Mr. Levine, as you called him, knocked on the 


door, that your mother was upstairs and Shannon was upstairs, and Shannon 


had been there for quite a little time? 


A They weren't upstairs. 
.Q And isn't it a fact that when Mr. Levine knocked on the door 
your mother went back downstairs and Sharmon went back down with her? 
A They hadn't came up there, so they couldn't have went back 
down. ! 
(99) Q Now, is this correct or incorrect: That when your mother 
heard a knock on the door and went downstairs to open the’ door, Shannon 
-Noe and Mr. Levine were both there at the door together? 

THE COURT: Now, she said her mother did not go down- 
stairs, so I do not think you should make the assumption in your question. 
The balance of the question is proper, but I venture to suggest you leave 
out that assumption. : 


MR. WELCH: I will change the form of the question, your 


BY MR. WELCH: 

Q From what you could see that night, and what you recollect, ' 
can you tell me, isn't it a fact that when your mother went down to open 
the door both Shannon Noe and Mr. Levine arrived at the house together? 

A No. | 

Q Now, where was Shannon Noe when you say you heard the 
second knock at the door, and your mother went back to a it again? 

A He was standing on the side of the door to let mama inside 


the door that led to the steps first. 


Q When you say "he", Shannon was standing near the door, 


you mean near this door? 





106 
Yes, sir, but he was standing a little aside of it. 
Here? 
Yes, sir. 
He wasn't down here at the front door? 
No, sir. 
And do I understand from your description that he stepped 
aside to let your mother come back and come back over to the front door? 
A He stood aside so mama could go up the steps first, but he 
hand't started up the steps nor had she. 
Qs She was still right there near that door when the front door 
knock came the second time? 
She was just about to go up the steps. 
Well, had she started up or not? 
No. - 
And what did you see her do? 
She turned around and went out the door near the steps to open 
the front door. 
Q And what did Shannon do? 
A  Idon't quite remember. 


Q Now, you said that just as your mother and Shannon were 


about to come up the steps you were just about to go on back in the living’ 


room; didn't you? 
A Yes, sir. 
Q But you didn't go back in the living room? 


A No. 
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Q And then from where you were up at the top of the steps, do 
I understand that you could hear conversation of your ceeficon and Mr. 
Levine from way down here at the front door? | 

(101) A They had come about half - - 

Q No, please, Betty. From where you were up here on this 
landing at the head of the stairs, could you hear conversation between 
Mr. Levine and your mother way down here at the front door? 

A No. : 

Q That is allI am asking you. : 

So, you didn't hear anything that Mr. Levine said to 
your mother or your mother said to him at the front door; did you? 

A They had went up - - | 

Q Please, Betty; you didn't hear any conversation, whatever 
it may have been, between your mother and Mr. Levine. — at the 
front door, did you? | 

A Idon't think they said anything at the door. 

Q Well, if they did you didn't hear it, did you? 3 

A No. 3 

Q Where was the man and your mother when _ first could hear 
what they were saying? : 

A About half way to the door that led up to the steps. 

Q Well, about half way, do you mean half the distance from here 


to here (indicating on blackboard)? 


(102) A The door right near the steps was open, and they had gone 


right up about little ways. 
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Q Well, now, after the man came inI suppose they walked back 
this way toward the steps; is that right? 

A Yes, sir; but they hadn't gotten to the steps. 

Q Well, were they close to the steps or closer to the front door . 
when you could first hear them? 

A They were closer to the door - - I mean, to the door that led 
to the steps. 

Q Closer to the steps? 
Yes. 
Were they where you could see them at that time? 


Not just then but - - 
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Please, Betty, one step at a time. 

When you said they had arrived at a point near the steps 

where you could hear them, could you see them? 

No at the present time. 

Now,, at that time where was Shannon Noe? Could you see him? 
No, I couldn't see him either. 


He was also out of sight again by that time? 
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Yes, sir, 

Q Now, then, how long was it after your mother opened the door 
and let the gentleman in before they came back to the point where you say 
you could hear their conversation? 

A Idon't quite remember that. 


(103) Q Well, did they stay there at the front door talking for some 


little time? 





No. 

Are you thinking now, or did you finish your answer? 
I am thinking. 

(Pause .) 

A  Iwould say they stayed a short distance, about a minute in the 
hall before he said, "Is there any place we can talk?" And mama said, 
"In the kitchen." | 

Q You think they stayed a little time, maybe so much as 2 minute 
here near the front door before they came back over to here where you 
could hear their voices; is that correct? 3 

A No. 

Q What is it? 

A They stayed where I could hear the voices for about a minute, 
and they said something in low voices but I couldn't hear it. 

Q But that wasn't what I asked you, Betty. I asked you, when 
Mr. Levine first came in the front door, and your mother came over 
here to the front door and opened it to let him in, how — did they re- 
main there before they came back over near the steps whee you could 
hear them? | 


A Just about long enough for mama to open the door and step 


aside to let him in, and then they walked to where I could hear him say 


he was a police officer from Number Four. 
(104) Q Well, now, when your mother opened the door to let him in, 
you of course couldn't see her or see him, could you? 


A No. 
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Q And as they got to a point where you could hear what was 
said, what was the first thing you heard either of them say? 
A He said he was a police officer from Number Four. 


Q Is that the first thing you heard him say? 





A Yes, sir. 

Q Now, Betty, I want you to think carefully. Didn't I understand 
you to testify a little while ago, when Mr. Caputy questioned you, that 
the first thing you heard the man say was: "I am Howard D. Levine?" 
Didn't you say that? 

A Yes, sir; I did. 

Q You heard the man you have pointed to call himself Leveen; 
is that right? 

A SBither Leveen or Levine; I don't know which it was, but it 
sounded more like Leveen. 

Q And you are sure he said Howard D.; is that right? 


A Yes, sir. 


Q Now, what was the first thing you heard the man say, "I am 


a police man from Number Four", or "I am Howard D. Levine?" Which 
did you hear him say first? 

(105) A... The first thing he said was, "My name is Howard D. 
Levine", and the thing he said, the second thing he said, "I am a police 
officer from Number Four, and I would like to get a statement from you.” 

Q Did he say what he would like to get the statement about? 
A If he did I didn't hear it. 


Q You didn't hear any mention about what he wanted a statement 





No. 
Where was Shannon Noe at that time, if you can tell us? 


He was still downstairs, because I didn't see him come up 


You didn't see him any more? 
I didn't see him come up the stairs. 
You didn't see him anymore? 
I didn't see him come up the stairs. 
You did not see Shannon come up the stairs? , 
No, not when they were talking down in the hall. 
Did you hear Shannon say anything when they were talking 
down at the foot of the stairs? | 
A No. | 
Q Did you hear Mr. Levine say anything to Shannon as Shannon 
was walking up the stairs? 
A No. 
Q Did you hear anything said down at the foot of the stairs except 
what you have just told us? 
(106) A Well, my mother said she had already - - 
Q_  Ididn't hear you, Betty -your mother what? 
A My mother said she had already given the statement, and so 


he said that he would like to - - he said he would like to take the state- 


ment down, and he said, "Is there any place we can talk?" And she said, 


"In the kitchen." And they came up the steps. 





Q Into the kitchen? 

A Into the hall, up the stairs into the second story hall. 

Q Well, I didn't ask you anything about the kitchen. They came 
up the stairs and came through the hall into the kitchen; is that right? 

A They stopped a minute, and Shannon said, "Did you show her 
your credentials?" And he said, "I don't have to show anybody anything, 
and if you don't shut up I'm going to have you locked up.” 

So then mama and Mr. Levine went into the kitchen. 

Q Now, where was Shannon when you heard this conversation 
you have just related about credentials and this shutting up, being ar- 
rested, and so on? 

A In the hall. 

Q Where abouts in the hall, Betty, way down here at the foot 
of all the steps outside the apartment door? 


A No. 


(107) Q Iam pointing at an area from the apartment door to the front 


door, where we have the dotted lines, and is that what you call the hall? 
That is the hall on the first floor. 
Well, now, when you said in the hall, what hall did you mean? 
The hall on the second floor. 
You mean up here where I have the "h"? 
Yes, sir. 
Q ds that where they were when you heard the conversation 
about credentials and shutting up? 


A A little ways up. 





A little ways what? 
A little ways up. 
This is all the way up to the second floor, isn't it? 
I mean up near the rear. : 
Will you come down and show me what you intact 
(The witness goes to the blackboard.) : 
Oh, closer into the kitchen? 
Yes. 
Where I put the "k"? 
Yes, sir. 
That is where you heard the first conversation about cre- 
dentials; is that right? | 
(108) A Yes, sir. 
Q That is where you heard the first sonveruntion about being 
arrested? | 
A Yes, sir. 
(Witness returns to the stand.) 
Q Then you did not see Shannon when he came up the stairs, 
did you? 
A He came up - - mama came up the stairs first. Mr Levine 
came up second, and Shannon came third. | 
Q Then you did see Shannon come up? 


A Yes, sir. 


Q And you do know that Mr. Levine and your mother went up 


the stairs first and Shannon followed them? 
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A Yes, sir. 
Q You are quite sure about that? 
A Yes, sir. 


Think back and tell me, isn't it a fact that while Mr. Levine 
and your mother were still down at the foot of the stairs and Shannon was 
walking up the stairs ahead of them, Mr. Levine said something to Mr. 


Noe at that time about arresting him? 





No. 
Q Didn't happen that way? 
A No. 
(109) Q After your mother and Mr. Levine came into the kitchen, did : 


Shannon Noe follow them into the kitchen? 

A No. 

Q Where did he go? 

A He went down and sat on the steps, and then he went into the 
living room, and then a little while later he went into the kitchen and 
asked mama, he said - - 

Q Let's stop there for a minute. Your mother and Mr. Levine 
went into the kitchen? 

A Yes, sir. 

Q What did Shannon do at that time? You say he went and sat 
on the steps? 

A Yes, sir. 


Q Where did he go to sit on the steps? 


A When you go down, there is about 10 steps on the first , and 
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a then on the second flight there is 10 steps, and he sat on the third one. 

\ Q He had come up these first ten; is that right? | 

‘ A He sat down on the third one. | 

: Q Iam asking you, he came up the first 10 steps; is that cor- 
rect? | 

re A Yes, sir. | 

i Q Then he made the right-hand turn and started up the second 


flight of steps; is that correct? 


A Yes, sir. 


Q Did he come all the way to the top? 


(110) A He came all the way to the top, and then he asked mama did 


she ask Mr. Levine to show her his credentials, and then Mr. Levine 


said he didn't have to show anybody anything, and so then mama and Mr. 


Levine went on into the kitchen, and then Shannon sat down on the steps. 


Q You say Shannon went down three steps? 


A Yes. 


Q Now, apparently, as I understand what you are saying, all 


three came all the way up to the second floor landing? 


A Yes, sir. 


Q And after they had all gotten up to the second floor landing, 


then Mr. Noe asked your mother if the man had shown any credentials; 


is that right? 


A He asked Mr. Levine if he had showed mama his credentials. 


Q Oh, he spoke to Mr. Levine. What did Mr. Levine say? 


A He said, "I don't have to show anybody anything, so if you 





116 


don't shut up I'm going to have you locked up." 
Q Sothen Mr. Shannon Noe went down two or three steps 
and sat down on the stairs; is that right? 
Yes. 
Where did you go? 
I went down to the living room. 
What did you do in the living room? 
(11) I was looking for the place where I had stopped, where I 
was reading. 
Is that where your bed was? 
No. 
Your bed was in the bedroom? 
The biggest bed was. 
I mean, your bed, the bed you slept in, the one you used? 
Yes, sir. 
Where was it, in the bedroom or the living room? 
In the bedroom. 


You went to the living room though, not to the bedroom? 


Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 


Yes, sir. 
Q Did you remain in the living room while your mother was in 
the kitchen and talking with this man? 
A Yes, sir. 
Q_ And did you stay in the living room all the time? 
A Yes, sir. 
Q 


What were you doing? 





(112) 
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A Iwas reading a book, and then Shannon said an 
 Q_ Wait a minute; I didn't ask you what Shannon said. You were 

reading a book? 3 

A “Yes, sir. 

Q What book? What was the book? 

A I forgot the name of the book. | 

Q While you were in the living room reading the book, did you 
see Shannon come from the stairs and come up into the kitchen? 
| A No. | 


Q  DidI understand you to say that the bedroom is over here and 
the living room is here, and in order to go from the living room to the 
kitchen it es necessary to come across this upstairs hall? 

A . Yes, sir. : 

Q_ So, while you were reading the book, you were over here 
across the hall in the living room? : 

A Iwas sitting on the foot of the couch which was near the door 


that led to the hall. ! 
Q Well even though you were sitting on the foot of the couch, you | 


.were over here in the living room; weren't you? 


_A Yes, sir. 
Q Now, I take it that you were sitting on the foot of the couch 
right near the living room door; is that what you are telling me? 
A Yes. : 





Q From where you were sitting, could you see in the kitchen? 
A Well, I couldn't see where mama and Mr. Levine were sitting. 
Q But you could see, could you, some area of the kitchen across 


the hall? 


A Yes, sir. 
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Q Now, from the living room door to the kitchen door, how 
far is it across that hall? 

A Idon't rightly know, but the hall was pretty long. 

Q Could you hear what Mr. Levine and your mother were talk- 
ing about over in the kitchen? 

A No. 

Q Yow didn't see Shannon Noe come up the stairs and go into 
the kitchen? 

A No, because I was reading the book, and I couldn't hear 
him walking into the kitchen. 

Q Did you hear any conversation between Shannon Noe and your 
mother in the kitchen at that time? 


A TIheard him tell Mr. Levine to show mama his credentials, 


and Mr, Levine said, "I didn't come here to see you anyhow. I came 


to see Mrs. Nichols, so if you don't get out of here I'm going to have 
you locked up.” 

Q Is that all you heard? 

A That's all I heard. 

Q Nothing else? Not another single word except what you just 
told us, that you heard in the kitchen; is that right? 

(114) A That's right, because Shannon and Mr. Levine were talking 
in sort of a high voice, and I could hear that, but I couldn't hear anything 
else. 

QQ And that is all you did hear? 


A That is allI did hear. 
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Did you hear your mother tell Shannon to shush up? 
No. ! 
Did Shannon go out of the kitchen and out of the house? 
I don't think so. . 
You don't remember? 
No. 
MR. WELCH: May I have a moment, your Honor? I will be 
through in a couple of moments. | 
THE COURT: Very well. 
BY MR. WELCH: 
A After that night, when did you first talk with anybody about 
these conversations, Betty? 
A It was when mama told - - 
Q No, I didn't - - 
THE COURT: Well, she is answering your question. 


MR. WELCH: Well, I am not asking what somebody told 


THE COURT: She said - - she began her answer by "when." 
She is trying to identify the date by explaining or associating it by a par- 


ticular event. 


(115) MR. WELCH: Then I will withdraw the question. 


BY MR. WELCH: 
Q Now, with reference to the night that it happened, how long 
after that night was it that you talked about these conversations with any - 


body? 
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A The first time I talked about it with Mr. Caputy, but I 
don't remember the date. » 

Q You don't remember how long after it was? 

A No. 

Q And you hann't talked about it with anybody before you talked 
with Mr. Caputy? 

A Yes, I just talked to Mr. Caputy. 

Q How did you get to see Mr. Caputy? 

A When mama told - - 

Q Imean, did somebody bring you to see Mr. Caputy, or did 
he come to the house to see you? 

A Mama brought me to see Mr. Caputy. 

Q Allright. Now, before your mother brought you to see Mr. 
Caputy, hadn't you talked to your mother about what you testified here 
today? 

No. 

You hadn't told her what you heard? 

She knew I heard it, but I didn't tell her. 

Did you tell her? 

No. 

(116) Had she asked you what you heard? 

No. 

Had you talked to Shannon about what you heard? 


No. 


A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 


Had he asked you what you heard? 





A No. 
Q So the first time anybody asked you what if snything you 
heard that Hight was when Mr. Caputy asked you? 
Yes, sir. 
Who was present when Mr. Caputy asked you questions? 
Mama and Shannon. | 


And where was it, here in the Courthouse in Mr. Caputy's 


Yes. 
How long ago was it from today, thinking back? 
Some time in February. : 
‘Q And before you came in and talked to Mr. Caputy, you had 
not told your mother what you heard that night? | 
A No, sir. 
Q And she had not asked you what you heard? 
No. 


MR. WELCH: I think that is all. 


THE COURT: Have you concluded your cross examination? 


MR. WELCH: Yes, your Honor. 
THE COURT: Any redirect? 
MR, CAPUTY: Just a few questions. 
THE COURT: Then I think we will take our ee recess 
at this time. 
(118) Whereupon, at 12:30 o'clock, p.m., a luncheon recess was 


taken.) 
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AFTERNOON SESSION 1:45 
THE DEPUTY CLERK: All witnesses in the case of Howard 
D. Levine please retire to the witness’ room. 
MR. CAPUTY: The Government has no redirect, if your “ 
Honor, please. 
THE COURT: Very well. a 
MR. CAPUTY: The Government rests, if your Honor, please. < 
THE COURT: Very well. 
MR. GENN: If the Court, please, the defense would wish to 
make a motion at this time. 
THE COURT: You may come to the bench for that purpose. . 
(Conference at the bench.) 
MR GENN: If the Court would permit me to put these books 
here? 
THE COURT: Certainly. 
MR. GENN: We are, if the Court please, renewing the 
original motion we made to dismiss, and I would like to submit to the 
Court some further authorities in support of our position. 
THE COURT: I am not going to dismiss the indictment. 
Motion denied. 
(119) MR. GENN: This is now on the ground of insufficiency first. 
The first question is whether or not the issue of the indictment's fail- 
ing to state the specific named individual in the indictment - - 


THE COURT: I am not going to hear any further argument 


on that, because I never waste time hearing arguments on technicalities. 
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I either sustain them or overrule them. 3 

MR. GENN: Our second motion is a motion for judgment of 
acquittal. : 

THE COURT: I will hear you on that. 

MR. GENN: We submit, if the Court, please, that in addition 
to the presumption of innocence, there is really a presumption of good 
moral character. | 

THE COURT: There is no such presumption. 

.MR. GENN: I should like to submit an adthurity, 

THE COURT: There is no such assumption, end what if 
there was? 2 

MR. GENN: We take the position that in conjunction with that 
presumption, which we think can be established by authority, as well 
as the presumption of innocence, the inherent conflict in the evidence in 
this case is so great as to create a reasonable doubt. : 

THE COURT: No, gentlemen, I am not going to do that. 

I thought you had some real argument to present. This is a jury ques- 
tion. It is a question as to whether the witnesses are going to be belie- 


ved or not, so if that is the ground of your motion, I am going to deny it. 


(120) MR. GENN: May I consult with Mr. Welch a moment? 


THE COURT: Very well. 
MR. WELCH: I think that is the ground of our motion. 
THE COURT: Very well. The Court will deny the motion. 


I think the evidence is sufficient to submit to the Jury. It is a ques- 


tion of veracity. 
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MR. WELCH: Before we proceed, there is another point 
concerning which we think we might save considerable time if we 
can discuss that with you a moment. 

THE COURT: Yes, indeed. Proceed. 

MR. WELCH: Your Honor, we had intended to bring in 
a number of members of the Bar to testify as to the defendant's 
character and reputation and integrity, but we do feel that we have 
an authority which, if your Honor would glance at and agree to give 
us an instruction on that point, we will eliminate calling in those wit- 
nesses. 

MR. GENN: I am sorry, I don't have the book with me, 
but I can read from it, and it is Rourke versus the State Bar of Calif- 
ornia, 55 - - 

THE COURT: No. I thought you had some Federal case. 

MR. GENN: This is a disbarrment proceeding. 

THE COURT: Because I hold there is no presumption of 
good moral character. That has been raised before just the same as 
I have always declined to instruct the Jury that there is a presump- 
tion the witness is telling the truth. There is no such presumption. 
If Mr. Caputy was to ask me to charge that, I would refuse. 

MR. WELCH: We did feel there was a sound authority 
in that. It states that a member of the Bar is presumed to be a person 
of good character. 


THE COURT: I wish I could honestly charge that, but 


I am not going to because I know that isn't so, as a matter of fact. 


- 
- 
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The vast majority of the members of the Bar are people of good moral 
character, but unfortunately we have too many black sheep. The per- 
centage is very small, and in Washington I believe the percentage is 
even smaller than in many other big cities, but there is no presump- 
tion of that. And if there was such a presumption, the law would not 
admit evidence of reputation because it wouldn't be necessary. 

MR. EARNEST: That was the point. We-thought if your 
Honor would follow this case, it would obviate that necessity. 

THE COURT: I might as well tell you in adeanee so you 
can govern yourself accordingly, that I will not and never do instruct 
presumption of good moral character, and I am not going to give an 
advantage to a person because he happens to be a professional man. 

For instance, we have abortion charges against members 
of the medical profession. The medical profession seacdin as high 
as the legal profession, but I would never think of instructing the 
Jury that just because the defendant is a member of the ee pro- 
fession therefore there is a presumption of good moral character. 

MR. GENN: I would like to make a statement in regard 
to that. : 

THE COURT: Yes. 

MR. GENN: The presumption is not preoisedy of good 
moral character. The presumption is at the time he passed the Bar 


he is a good moral character. 


THE COURT: No, I will not instruct even as to that. All 


people are equal before the Court. I am not going to make it easier 
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to defend a man who is a member of a profession as opposed to a man 
brought up in an alley. 

MR. GENN: Very well. Thank you. 

(Conference at bench concluded.) 

MR. WELCH: My Levine, will you take the stand? . 

THE COURT: Will counsel come to the bench, please, 
for just one other thing? 

(Conference at the bench:) 

THE COURT: Mr. Welch, if you are going to have 
character witnesses, unless the Government seriously objects, I 
see no reason for excluding them from the Courtroom as a matter of 
courtesy to them. I have no objection to their being in the Courtroom 
as long as they are just character witnesses. 

(123) “IR. EARNEST: Very well, we will call them right away, 

because we may run short. 

THE COURT: You have no objection to that? 

MR. CAPUTY: No, I have no objection, your Honor, 
Whereupon, 

HOWARD D. LEVINE. 
the defendant herein, assumed the stand in his own behalf, and having 
been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. WELCH: 


Q What is your full name, please? 


A Howard Levine. 
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Do you ever refer to yourself as Levine (L-e-v-e-e-n)? 
No, sir. : 
You are a member of the bar? 
Yes, sir. 
Where did you graduate from law school? 
Georgetown University, sir. 


When were you admitted to the bar of the District of 


In December of 1956. 


Now, before being permitted to take the bar examination, 


was it necessary to file an application? 
A Yes, sir. 

(124) Q_ And in addition to taking examinations on your knowledge 
with respect to the law, was anything required of you -_— you were 
admitted to the bar? 

THE COURT: I will not permit you to go into that. You 
can identify him and give enough of his life history so that the jury will 
know who he is, but not the proceedings by which he became a member 
of the bar. : 

BY MR. WELCH: 

Q_ And after you were admitted to the bar, did you undertake 
practice in the District of Columbia? ; 

A Yes, sir; I did. 

Q_ And you were a practicing lawyer in June of 1957? 


A Yes, sir; I was. 
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Q Did there come a time when you first knew about Doris 
Nichols? 
A Yes, sir; I did. 


Q And what were the circumstances under which you came 


to know of this person? 


A When I became the counsel of a 15 year old boy by the 
name of Wilbert Branton. 

Q And you became counsel for that boy in connection with 
what matter? 

A It was in connection with a charge of rape where he and 
four other boys were charged with raping Doris Nichols. 

Q Now then, in the course of your duties representing that 
boy, did there come a time when you undertook to locate Doris 
Nichols? 

(125) A Yes, sir; I did. 

Q Now, to get right to the evening of June 28, 1957, where 
did you go, what did you do in your effort to locate the person? 

A I didn't know where she lived, so I went to the vicinity 
of the rape, and I found myself on 7th Street, S.W., near Maine 
Avenue. 

Q And did there come a time when you first saw the witness 
who testified in this case, Shannon Noe? 

A Yes, sir; I did. 

Q Where did you first see him? 


A Isaw him in a place called Billy's on Seventh Street, S.W. 
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At the time you first saw him, where was he? 
He was just coming through the front door. : 
And where were you? 
Standing at the bar talking to the bartender of Billy's. 
Do you recall the bartender's name? : 


I later found out his name to be Layton Williams. 


And have you made any effort to locate that man recently? 


I have, sir. 
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(126) Have you found out anything concerning his present where- 
abouts? : 

A Yes, sir. I discovered three days ago or tobe days ago 
that he was somewhere in Flordia, but the person that told me didn't 
know where exactly. : 

Q All you know then is that he is out of the city and reportedly 
in the State of Florida? : 

A Yes, Billy's has been closed. It is in that redevelopment 
in the southwest. : 

Q And at the time that you saw Shannon Noe come into that 
tavern, what were you actually doing? 

A Iwas asking the bartender if he knew where Doris Nichols 
lived. | 

Q_ And was he giving you certain information? | 

A Yes, sir. He told me that he thought she lived with a land- 
lord or landlady named Mrs. Jenkins or Mr. Barker, and he was telling 


me how to find those people, and the he said, "Oh, oh, you don't have 
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to look for them. There is Shannon Noe coming in the door." That is 
when I first saw Shannon Noe. 

Q Now, when he directed your attention to Shannon Noe, what 
did you do? 

A I turned and looked toward the door. 

Q And then after looking, did you do anything? 


(127) A Yes, sir; I walked over to Shannon Noe who had, in the 


interim, stepped inside the door and was leaning against the juke box. 


Q Did you have any conversation with him there at the juke 


A Yes, sir. 
Q Now, at that time did you make any observation as to his 
general condition? 
I did, sir. 
What was it? 
He appeared to have been drinking. 
Did you have any conversation with him at that point? 
Yes, sir; I did. 
What was it? 
A Itold him my name; I told him whoI was. I told him that 
I was looking for a woman named Doris Nichols, and I asked him, "Do 
you know where I can find her?" He said, yes. 
THE COURT: May I venture a suggestion? He said he 
told Noe who he was. It might be beneficial to bring out what he did 


say. 





BY MR. WELCH: 

Q Ifyou will, please, say to us as near as you can recollect 
the words that you used when you spoke to Shannon Noe. 

A Itold him my name. I told him my name was Howard Levine, 
and I told him that I was counsel for one of the boys that was accused of 
being in that affair with Doris Nichols last February, and he knew right 
away what I was talking about, | 

Q_ And then you asked him if he knew where she was and so forth? 

A Yes, I did; and he told me he did. 

Q Did you a him if he would take you to - - or what was said? 

A I asked him if he would either tell me where she was or if he 
was going that way to take me there. : 

Q And then what did happen? 

He took me to the home, the house of Doris Nichols. 
And about how far was it from the tavern tothe house? 


About three blocks. 


And now, what if anything in the way of conversation did 


you have with Shannon Noe on the way from the tavern to the house? 

A I talked to him mostly about background. I asked him who 
he was and what his connection with Mrs. Nichols was, and I asked him 
what he did for a living. He was carrying a little suitcase, and he told 
me that he sold things door to door and on street corners from this little 
suitcase. I asked him if Mrs. Nichols did anything, and he said she 
worked part time doing the same sort of thing. And I asked him if she 


had children. I asked him if she suffered any ill effects the few days 
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after the alleged incident. He told me no. And I was just trying to get 
background from Mr. Noe. 

Q And then during the progress of this conversation, I assume 
you did arrive in the vicinity of the house where Doris Nichols was? 

A Yes, we did, sir. 

Q Now, when you first arrived in the vicinity of that house, did 
anything unusual happen? 

A Yes, sir; it did. 

Q What happened? 

A As we were walking up "E" Street all the houses - - a large 
number of houses in that block are identical, and Mr. Noe led me into 
an iron gate and up a walk to one house, and as we got almost to the 
front door, I heard somebody hollering and shouting from three houses 
down. I looked over and I had to look over and up. There was a woman 
sitting in a window right above a front door three houses above, and she 
was hollering, "Shannon, Shannon", and I punched Shannon and said, 
"Is she hollering at you?" And he looked around and she said, "It is 
over here; it is over here." 

So we turned around and walked out of that front yard into 
the front yard of the house where the woman was sitting in the window 
hollering from. 

Q Now, when you arrived at the front door of that house, did 


anyone open the door for you? 


(130-A) A As Shannon Noe and I arrived at the front door, Mrs. Nichols 


was standing in the doorway. 
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And was there any conversation there at the doorway? 
There was, sir. | 
What was it? 

A lasked her, "Are you Doris Nichols?" And she said yes. 
And I told her, "My name is Howard Levine.” I told her I was an at- 
torney. I told her I was representing one of the five boys that was in 
that affair involved with her last February. : 

Q And what if anything did she say? 

A She told me then that she didn't want to talk about this. 

Q After she told you she didn't want to talk about it, what 
further, if anything, did you say to her? 

A I told her that I was an attorney a second time. I told her 
that I had a right to talk to her and that she had a right to talk to me. 
I told her that I was an officer of the Court and that it was my duty to 
find out what happened so that I could protect my client; And she then 
said, "All right, what do you want to know?" And we started talking. 

Q Were you still at the front door? : 

A Yes, sir, during all this conversation we - - I was outside 
and she was standing in the doorway. : 

Q At that time where - - by "at that time” I mean while you 
were having this conversation with Doris Nichols, where was Shannon 
Noe? | 

(130) A He had left, sir. 


Q Did you see where he went? 


A He entered into the building, but I didn't know where he went. 
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@ He was not there at the front door while you had this 


conversation with her? 


A No, sir. 

Q After the conversation, what did you and Doris Nichols do? j 

A She told me to come in, and we walked in from the front door, 

a 
and we were talking in the hall between the front door and the stairs, and 
I asked her to start from the beginning and tell me everything that she - 
could as precisely as she could. 

Q Now, while she was talking to you, what did you do? 

A I pulled out some paper from my pocket - - this is exactly : 
the paper, by the way - - and I started to write with a pencil on the wall, ; 
but I couldn't write on the wall as fast as she was talking to me, and she 
Saw that after a couple of minutes. 

Q And what if anything was said with respect to moving some- 
where else in the house? 

A She asked me if I could write better if I were sitting down, 
and I told her I could. 

Q Did she say anything further about where to go to sit? « 


(131) A Yes, sir. She asked me if I would like to come up and sit 
at her kitchen table, and I told her that I would like that fine. 
Q Now, after she had so invited you to come up and sit at the 
kitchen table, what did you and she do? 
A Wewent upstairs, sir, and I waited at the door to the 


kitchen while she cleared off the kitchen table and washed it down. 


Q_ Iam interested in something else. I take it the conversation 
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_ you have related was here at the front door (indicating)? 


A Yes, sir; it was. 


Q Then you stepped inside in the hallway, and you were 


writing on this paper, holding it up against the wall? 

A That is correct, sir. 

Q After she invited you to go upstairs to the kitchen, what 
did you actually do? : 

A We went up tothe kitchen. We walked siertigh the rest of 
the hall and started up the stairs. 

Q Did you stop at any point from the time you left the position 
near the front door until you had gone up the stairs to the second floor? 

(132) A No,,sir.. 3 

Q At any time, did you Stop near the bottom of the stairway 
itself to talk with Mrs. Nichols? | 

A No, sir. 

Q Was Shannon Noe in that hallway between the front door and 
the stairs when you and Mrs. Nichols started up stairs? 

A No, sir. 

Q Was he anywhere in the vicinity or on the stairs while you 
were on your way upstairs? : 

A I didn't see him, sir. 

Q When did you next see Shannon Noe? 

A Ihad been sitting at the kitchen table for a short time and 
Mr. Noe appeared from one of the rooms. : 

Q Now, after you and Mrs. Nichols arrived ai the kitchen, when 


you were where you could see into the kitchen, was anyone in there? 








A Inthe kitchen? 
« 
Q Yes. “ 
A No, sir. m 
< 
Q Did you at any time see the little girl Betty Mae? «. 
A Inever saw her at any time that night in that house. ; 


Q You have seen me refer to this blackboard in connection 
with questioning the little girl? 

A Yes, but I wasn't able to watch you very closely because of 
the angle of my seat. 

Q Well, do you orient yourself to the fact that as you came up 
the stairs and reached the second floor landing, you turned to your left 
to go into the kitchen? 


A Yes, sir; that is correct. 


Q And all the way across the landing toward the front of the 
house is where the living room was located? 


A There was 2 room -- 


QI just asked you, was it all the way across the landing toward 


the front of the house where the living room was located? 
A There was a room leading -- there was a long hall, and at 
the end of the hall to the front of the house there was a room; yes, sir. 


Q How long was the hallway from the kitchen door to the door 
of this front room we are referring to? 

A tIwould guess around 25 feet, sir. 

Q Between the kitchen and the door entering the front room, 


were there any other doorways along that hall? 
A There were two doorways, sir. 


Q Were they at any time that evening open so you could tell 


what rooms were beyond the doors? 
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A No, sir, not to my recollection. 

Q _ But then along the hallway from the kitchen to the point 
where the living room was located, there were two other doorways 
leading into some type of room? 

(134) A That's right; there were two doorways. 

Q From where you were sitting in the icechen, could you see 
along the hallway toward the front of the house? 

A Yes, sir. 

Q Where was the table located with reference ‘6 the kitchen 
door? 

A The table was about six feet in from the kitchen door, and 
it was flush against a rear and side and back wall, so that there were only 
actually two sides of the table that one could sit at. I was sitting at the 


long side, and Mrs. Nichols sat with her back to the kitchen door at the 


short side, and from the way I was sitting I could look straight out the 


door and up the hallway. 

Q_ And as you looked toward the front, could you tell us whether 
at any time you saw any lights lighten in that front nena 

A No, sir; I never noticed any lights on in the front room. 

Q Did you have occasion during the time you sat there at the 
table to look particularly toward and at the front room? 

A Yes, sir; there was one particular time, sir. 

Q What was that occasion? : 

(135) A Mr. Noe had been making some commotion, and Mrs. Nichols 


told him to shush up, and he took umbrage at this, or at least that was 





138 


my understanding of what happened, and he ran out of the house. 

I saw Mrs. Nichols get up from the kitchen table, run to 
the front room and put her head out of the window and holler into the 
street, "Shannon, Shannon, come back." And that is when I specifically 
saw the room at the end of the long hall. 

Q Now, when you looked down there, could you see anything 
in the way of any furniture at or near the living room doorway? 

A No, sir; I couldn't. It was dark in that room. 

Q Now, let's get back to the front door for a moment. Was 
there anything at all said at the front door about you being a policeman? 

A No, sir; there was never anything said about my being a 
policeman by myself or by any one else. 

Q Was there any converations at the foot of the stairs or on 
the stairs about your identity? 

A No, sir; there was none, My identity had already been 
disclosed. I told her who I was even before I got in the front door. 

Q After you arrived in the kitchen, did you and she take seats 
at the table? 

A Yes, sir; we did. 


Q And then without going into detail, what happened? 


(136) A She continued the statement or the precise story of what 


she recollected that happened last February in the incident involving 
her and these five young boys. 


Q What did you do? 


A Ispent most of my time writing, but every now and again 
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I would interrupt her to check a fact, a previous statement or thing 
that she had said. ; 

Q You mean you asked her questions? 

A Yes, sir, but not very many. 

Q Well, you have some yellow paper there. Acs those the 
notes you made there during that conference that evening? 

A These are the notes, sir. : 

Q Was there ever at any time in the kitchen any conversation 
between you and Doris Nichols about your being a police officer or show- 
ing identification? | 


A There never was, sir. 


Q At any time in that kitchen, was there any conversation 


between you and Shannon? 

A No. 

Q About your identification or showing credentials? 

A There never was. I never had any words with Shannon Noe 
in that house or in that kitchen. | 

Q_ At any time while you were in the kitchen with Doris Nichols, 
did Shannon Noe say anything to Doris Nichols about credentials? 

(137) A No, sir, not about credentials. 

Q About how long would you say that you were there altogether? 

A I didn't specifically keep track of the time, but I would say 
between an hour and an hour and a half, sir. | 

QQ And after you had finished your notes, what did you do? 


A I thanked her for being so cooperative, got up and left. 
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Q When you prepared to leave, and you were leaving, did 
you see Shannon Noe? 
A No, sir; I did not. He had left the house and had never re- 
turned, and I don't know where he was when I left. 


Q Then take it to be unnecessary, but I am going to ask you 


the question just the same, as you were leaving was there any conversa- 


tion, did Shannon Noe direct any remarks to you with respect to your 
identity or whether he believed you were a police officer or not? 
A When lI left, sir, he wasn't there. 
MR. WELCH: You may inquire. 
CROSS EXAMINATION 
BY MR. CAPUTY: 
(138) Q Now, is it your testimony, sir, that in Billy's Grill, as 
you stated on direct examination, that the first time that you saw Shannon 
Noe was when he was standing at the bar in Billy's place? 
A No, sir. I remember this as clear as if it were this morn- 
ing. The first time I saw him is when he was coming in the door. I 
was standing at the bar with the bartender. 
Q You were standing at the bar? 
A Yes, sir. 
Q Allright. Now, you stated, sir, that you told Mrs. Nichols 
that you were an attorney; is that correct? 
A That is exactly correct. 


Q Did you make that representation once or more than once to 
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A Idon't remember exactly what was said specifically, but 
I believe I told her I was an attorney twice, and I told her I was an 
officer of the Court once. | 
Q Did you use the word "attorney" when you talked to her, or 
did you use the word "counsel?" 
A Imight have used them interchangeably. 
Q  Interchangeably, but you don't recall whether you used 
“counsel” or “attorney”. : 
A LIused, I know I used the word "attorney", and I might 
well have used the word "counsel" also. That is one of the words I 
frequently use. 
(139) Q Tell me, did you inform her twice you were an attorney 
or counsel representing the individual, or did you tell her once? 
A  TIinformed her that I was an attorney and possibly counsel 
for one of these boys, at least twice and maybe three times while I 
was at the front door tying to get her to agree to talk $e me, and she 
finally did agree. 
Qs So that the statement was made at least twice about the 
representation of Wilbert Branton; is that correct, sir? 
A I don't think I have used his exact hame, sir, but the state- 
ment about the representation is correct. , 
Q The representation, you made that statement twice that you 
represented him? | 


A Yes, sir. 


Q Now, you are familiar, are you not, sir, with the premises 
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634 "E" Street, S.W.? 
A Not very familiar. I was only there once in my life. 
Q Well, can you tell us, sir, how many steps led from the 


sidewalk to the front door? 


> pg a np fp p_,- a 2 | 


A I think there was one big flat stoop. 





QQ Prior to the time that you got to the stoop, which preceded 
the front door, can you tell me how many steps led from the sidewalk 
to the stoop? 

A Iam sorry, Ican not. 


Q Would you say there were 10 steps? 





A Ithink there were more than that. 


(140) Q Now, isn't it a fact that from the sidewalk to the stoop 


there are only four steps? 

A Iam sure that is not correct, sir, but I just don't remember 
exactly the exact distance. I believe it was more than 10 steps. 

Q You know what I mean, don't you? My question is clear, 
isn't it? From the sidewalk, as you walk from the walk leading to the 
front door, you say that there is at least, and were there at that time on 
June 28th, at least 10 steps leading to that front door, or to the stoop? 

A IfI understand your question correctly, sir, from the 
sidewalk to the front door of that house, I believe there was more than 
10 steps. I am certain that there were not four steps. It was a short 
walk, but we did have to walk from the sidewalk to the front door, and I am 
sure that it was more than four steps. 


MR. WELCH: Well, just a moment, your Honor. One 


man here is talking about stepping and another man is talking about steps up. 
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MR. CAPUTY: Steps, I used. 

THE COURT: Well, I don't want to interfere with cross 
examination or have any one interrupt cross examination. I never hear 
counsel during examination of witnesses except as to an objection based 
upon a legal ground. 

BY MR. CAPUTY: 

(141) Q Now, Mr. Levine, so that we are clear, Iam not talking 
about the public sidewalk in front of the place, Mr. Levine; I am talking 
about the sidewalk leading inside the gate, inside that iron gate leading 
to the stoop. Are we clear now? , 

A The sidewalk from the iron gate to the front door; yes, sir. 

Q Now, how many steps are there just before you get to the 
stoop? 

A Are you asking me how many steps there are in footage or 
how many steps? 

Q Steps leading to the stoop is my question. : 

A Idon't understand if you want to know how many feet or how 


many steps up.. 


Q Idon't mean feet. I mean walking up the steps, how many 


steps would you have? 

A No steps, except one about six inches high and maybe two 
foot square. The door stoop was sitting right in front of the front door, 
otherwise it was perfectly level. There were no as climb up. I 
thought you were talking about lineal footage. | 


Q Iam not talking about lineal footage, Mr. Levine. Iam 





talking about steps leading up to something, leading up to the stoop; 
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again I come back to it, leading up to the stoop near the front door, how 
many steps leading up to it? 
(142) A There were no steps to climb whatsoever leading up to the 

stoop from the front sidewalk. 

THE COURT: Just a moment. You mean the stoop was on 
a level with the ground? 

THE WITNESS: About six inches higher, as I recall. 

THE COURT: In other words, there was what constituted 
one step? : 

THE WITNESS: Yes. 

BY MR. CAPUTY: 

Q Isn't it a fact there are four steps there leading to the stoop? 


A To the best of my recollection, there are no steps prior to 


Q Well, now, let me ask you this - - 

A Iwas only there once in my life, sir, at night time. 

Q Let me ask you this: From the stoop to the outside front 
door, do you walk directly in or do you have to raise your foot, take 
another step is there a step there? 

A Are you standing on the stoop or before - - 

Q On the stoop. 

A Onthe stoop, ifI recall, I am not sure, but I think you 
have to step up once to get on the transom. 


(143) Q There is one step then from the stoop to the front door; 


is that correct ? 
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A AslIrecall, I think so, sir. 


Q Now, I ask you, sir, didn't the premises at 634 "E" Street, 
Southwest, have a door, the outside door, the first door that you come 
to after you leave that stoop, is that in the cemrter to the left, or to the 
right? | 

A I think it is a little bit over to the right, as the girl indicated, 
but I was only there once. It was at night time. All the houses in the block 
are identical. : 

Q Iam not talking about the other houses. 

A MayI-- 

Q Iam not talking about the other houses. 

THE COURT: Just a moment. You will have ti confine your- 
self to answering the questions. | 
BY MR. CAPUTY: 

Q Iam talking about this house. Asa matter of fact, that door is 
almost flush to the right of the building there, isn't it? | 

A Itis over to the right. How far over lI couldn't tell you. 

Q Now, could you tell me how that outside door opens, whether it 
opens from the right to left or from left to right? | 

A Iam sorry, sir, but when I arrived at the house with Mr. Noe, 
the door was already open and Mrs. Nichols was standing in the door. I 
never Saw it open or being opened. : 
(144) Q You didn't see her open the door? 


A  Ididn't see her opening the door. I was walking from the other 


house over to this house when she came and opened the door. 
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Q Very well, now do you know, sir, whether the outside door 7 

had a lock so that that outside door - - that is the first door after the 7 

stoop - - was capable of being locked? } 
A tam sorry; I don't. 

Q Now, from that outside then, Mr. Levine, there is another , 

nm 


door inside the premises that you come to; isn't that correct? 

A Ido not know; no, sir. 

Q You were there, weren't you, Mr. Levine? 

A Iwas there one time in my life. I never saw any doors being 
opened. If there was a second inner door, it was opened because I didn't 
open it. The hallway was dark and I was mainly concerned with talking to 
Mrs. Nichols. 

Q From that outside door, is it not a fact that there is an area- 
way about three and a half feet from that outside door to the inside door? 

A I did not notice, sir. 

Q Can you tell us, sir, how wide that hallway is on the first floor 
after you enter the place? 

A I didn't specifically notice. 

Q Would you say it is 10 feet? 

(145) A  MayI finish? 

Q Yes. 

Q Ido not think it was too wide. I think it was perhaps maybe 
three feet wide or just a shade wider, but specifically I am sorry, I didn't 


notice. 


Q Very well. Now, from that door after you come into the premises, 





147 


does that hallway lead straight back or is there a curve in the hall? 


A Again, sir, I was only there once. I think the hall does go off 
obliquely as the little girl said, but I am not certain. : 

Q Can youtell us, sir, as you come down that hall whether there 
is another door to the rear of the premises on the first floot? 

A Iam sorry, sir; I am unable to tell you that. I just don't know. 

Q Now, when you go upstairs leading from the hall on the first 
floor, can you tell us whether there is another door on the first floor just 
before you come to the steps leading up to the second floor? 

A  tIfthere was a door, sir, the door was open. I did not open it, 
and I did not notice it. : 

Q Well, now, as you went upstairs into those premises on June 
28th, can you tell us how many steps there were? : 

A No, sir. 
(146) Q Well, can youtell us, sir, as you were going up those steps 
whether the steps were on a straight line or whether ee ones another land- 
ing and then more steps? : 

A There was, as the little girl described, as I recall, a turn in 
the stairs. 7 

Q And would that turn, sir, be after there was another landing, 
which landing was after you would go up about six steps there? 

A  AsI stated previously, sir, I was only there once, and I can't 
tell you how many stairs I climbed before I got to the landing and turned, 
but I have a definite recollection that there was a sharp eam in the stair- 


well and that I had to make that turn to get to the second floor. 
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Q Now, could you tellus, sir, whether there were more steps 
from that landing inside leading up to the second floor or whether there 
were more steps from that first floor doorway area leading to the landing? 

A Iam dreadfully sorry; I just can't tell you because I didn't 
think about it. 

Q Well, have you any idea? Can you estimate whether you went 
up three or four steps, and after this landing here, or whether you went up 
about 10 steps? 

A TLIamsorry, sir; I can't tell you. 

Q Now, if you say, sir, that this drawing here, that has been 
placed on the board indicating the area of the stairway, this which represents 
steps leading to the second floor, would you say that that is a correct re- 
presentation of it, sir? 

(147) A  Icouldn't really truthfully tell you that, sir. It appears as 
though that is the way I walked to get to the second floor, but whether it 
is an identical or correct representation it would be unfair for me to say. 
I just don't know. 

Q Could you tell me, sir, when you came up the stairs leading 
to that second floor whether to the right of it, as you were going up, whether 
there is a bannister about three feet high; can you tell me that, sir? 

A Thonestly don't recall. I recall there were walls, but where 
the wall ended, if it did, and where the bannister commenced, if it did, I 
really don't know. I was primarily thinking about what I would ask Doris 
Nichols and what she in turn would tell me and how this would affect the 


client. 
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Q Asa matter of fact, sir, when you entered the premises on June 
28, 1957, after you got into that second door, you walked directly back, did 
you not, sir without stopping? 


No, sir; Iam sorry, we didn't. 


I don't quite understand now what you are asking, sir. 


A : 

Q Asif you were invited in? You didn't walk back, sir? 
; ? 

Q 


(148) As a matter of fact, when that door was opened on June 28th, 
you walked right back to the door leading upstairs, didn't ati without 
uttering a word? : 

A  Thatis not true, sir. 

Q And isn't it true that where the conversation took place, that 
is, your opening statements to Mrs. Nichols took place, in the area, sir, 
about three feet wide from the door leading’ to the six steps of the first 
landing, that it took place in that area there; isn't that correct? 

A That is absolutely untrue, sir. ee absolutely 
untrue. My conversation with Mrs. Nichols was at the front door while I 
was standing outside of the house on the door stoop and while she was stand- 
ing in the doorway and she pretty well filled up the doorway. 

Q Can you tell me, sir, how wide the hall is on the second floor? 

A The hall on the second floor going to the kitchen pretty well 
mells into the kitchen. As I recall, from the hall landing to the living room 
is just an average hall width, and I really don't know why that would be. 

Q You mean from the top of the stairs, sir? | 

A From the top of the stair landing. 


(149) @Q On the second floor? 
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A Yes, that top of the stair landing pretty well blends into the 


kitchen. 


Q As you come up the stairs? 


A  AsI recall. 


Q And as you arrive on the secad floor of the premises at 634 
"E" Street, Southwest, the premises that you were in, can you tell me if 
there is a hallway to the right of the steps that you just came off of? 

A IfI understand your question correctly, Mr. Caputy, as you 
come to the second floor hallway to your left, you pretty well walk straight 
into the kitchen without very much hallway from the landing. Now let me finish. 
And to the right there is a long straight hallway that goes directly into a 
room that appears to border on the front of the house. 

Q How long would you say that hall is, sir? 

A Ididn't measure it, but I think it's around 25 feet long; I might 
be mistaken. 

Q Now, we are talking about as you arrive on the second floor. 

It is your testimony that to the right, after you get on the second floor, 

that there is a hallway around 25 feet long? 

A Iwould say so, sir, yes. 

{150} Q Now, as a matter of fact, you know, do you not, sir, that 

after you get on that second floor, right where that bannister is overlooking 
the area below on the first step, that the distance from there, from the 
steps to that other room on the right, is only about four feet, that there is 
no hallway about 25 feet. You know that, don't you? 


A Idonot know that, sir. 





Well - - 
May I finish? 
Yes, sir. 
A There were two questions in one. The haliwa was long, and 
I think it was 25 feet long. | 
Q We are talking about the hallway to the right? : 
A Tothe right, plus - - I do not say there is an _— staircase or 


bannister. I really don't know if there is or there isn't. 


Q My question is confined to the length of the hall from the stairs 


on the second floor to the room on the right. 

A I think it is about 25 feet long, sir. | 

Q Then what is the length of the hallway from the left of the stairs 
on the second floor to the kitchen? , 

A As Ihave stated previously, the landing on the second floor pretty 
much blends into the kitchen, and I do not believe, as I recall, that there was 
any hallway as such from the second floor landing to the kitchen. The kitchen 
blends right in with the second floor landing. ; 

Q Now, will youtell us, sir, what you mean by "the kitchen blends 
into the second floor landing?" What do you mean by that? 

(151) A The kitchen, it just appears to be at the edge of the second floor 
landing to the furthest part on the left. 2 

Q Well, would you step down here, sir? This is the second floor. 
You have now come up to the second floor, and this is the hallway here where 
it has been marked "h"’, Will you show us where that kitchen blends into 


the second floor landing? 
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A The second floor landing is quite large right here, and the 
kitchen just opens right into the second floor landing, and there were 
windows here and a window here, I believe, and this is the kitchen area. 
And the second floor landing pretty well, the landing itself, encompasses 
the hali that goes off to the living room. The landing pretty well is the 
entrance way into the kitchen and that is what § meant when I said it blended 
in. 

You must realize, Mr. Caputy, I was only there once, and this 
is to the best of my recollection. 

MR. WELCH: There is no question pending. 

MR. CAPUTY: I am not asking a question. 

THE WITNESS: I am trying to explain to the best of my recol- 
lection, sir. 

BY MR. CAPUTY: 
(152) A Again, I come back to it, Mr. Levine. As you come up the 
stairs, and you have finished coming up the stairs, you are on the second 
floor; now, you are on the seconf floor, Mr. Levine - - 

A Yes, sir. 

Q - - and as you finish coming up the stairs around that second 
floor, in relation to the head of the stairs on the second floor, where is 
that kitchen? 

A Immediately to the left just off the landing. 


How many feet away? 


Q 
A Idon't know, sir; maybe two or three steps. 
Q 


As a matter of fact, you know, do you not, that when you get off 
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of the stairs on the second floor and are on the second floor that you have 
to walk about 20 or 25 feet to the kitchen, don't you? : 
A Tothe best of my recollection, sir, that is not true. 
THE COURT: I am going to repeat the suggestion I made this 
morning, that if the layout of the interior of the house is material for either 
side that counsel prepare a diagram and stipulate it. 


MR. CAPUTY: Yes, your Honor. 
THE COURT: I think that is much better than consuming time, 


getting possibly conflicting testimony on the layout of the house. Physical 
facts ought not to be disputed. : 
MR. WELCH: I am perfectly willing to have a diagram of the 


second floor prepared if counsel wishes to do that. 
(153) MR, CAPUTY: Yes, I would like it. 1 

THE COURT: Suppose you gentlemen do that and agree amongst 
yourselves as to which one is to prepare it and then stipulate it so that we 
won't have to take up time with conflicting testimony on the matter. They 
are matters of physical fact concerning which there shbaid be no dispute. 

BY MR. CAPUTY: } 

Now, can you describe that kitchen, Mr. Levine? 

I think perhaps I can, sir. : 

In the kitchen, as you enter the kitchen, ee there a stove? 

Yes, sir; there was. 

Q_ And as you enter the kitchen, would the stove be to the right, 

left or rear? ! 


A Rear, directly in front of my line of vision as I walked into 


that room. 
Q As you entered that kitchen, can you tell us, sir, from the door, 
right at the door, in the kitchen, whether there is any space from the door 


to the right in that kitchen? Do you understand what I mean? 
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THE COURT: Would not that all be covered by a diagram if 
one is prepared? It does not have to be to scale, but it could be reasonably 
accurate without being to scale. 

MR. CAPUTY: All right. 

BY MR. CAPUTY: 
(154) Q Now, in that kitchen, where was the table that you were seated 
at sir? 

A To the best of my recollection, sir the table had one side against 
the side wall of the house, and the other side was either right up close to the 
rear wall of the house or there was just a few inches or half a foot separating 
that other side of the table from the rear wall. 

I sat - - it was a rectangular table. I sat on the long side of 
the rectangular table that was open, and Mrs. Nichols sat on the short side 


with her back to the kitchen door. 


Q Now, at the time you talked to Mrg. Nichols, that was June 28th; 


wasn't it, sir? 
A I believe it was, sir. I think it was a Friday evening. 
QA Friday night? 
A Yes, but I am not sure if it was June 28th or prior or subsequent 
week. It was a Friday night, sometime in that area. 
Q Now, at the time you talked to her, you made a recordation of 
her conversation upon those yellow sheets that you have; is that correct, sir? 
A Yes, sir, almost verbatim. 
(155) @Q And at the time that you were talking to her and making notes of 


what she was telling, were those yellow sheets folded, sir, as they are now, sir? 
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A No, sir; they were laying flat. 
Q They were laying flat? 
A Yes, sir; they were. 

MR. CAPUTY: Would you indulge me a moment, if your Honor, 
please? | 

THE COURT: Yes, take all the time you need. 

THE WITNESS: Your Honor, those notes contain things that my 
client is involved in, and I don't believe - - | 

THE COURT: I don't believe the witness should address the 
Court. | 

MR. CAPUTY: I am not going into the notes, your Honor. I 
just want to - - : 

THE COURT: Just a moment. Is there any objection to Mr. 
Caputy examining those notes? : 

MR. WELCH: Well, I saw no objection to the point that he had 
gone. I assume that if he started to ask some other questions there would 
be objections, but to the point which he has gone I think they are material. 

THE COURT: Well, of course, if he was any other witness 
besides the defendant he could be called upon to produce day document in 
his possession that is relevant, but you can not do that with the defendant. 

I do not think the defendant waives that right by taking the stand. 
(156) MR. WELCH: I thought the point to which he had gone was material 
and relevant, or at least it was close, and it would be meticulous objecting. 


I do not think he should be permitted to go further, and I think we would 


then be required to object if he tried to. 
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THE COURT: Perhaps I misunderstood the witness, but I 
thought I saw some reluctance on his part to have his notes read by Mr. 
Caputy. 

MR. WELCH: I didn't intend to let Mr. Caputy read them 
without objecting, your Honor. 

THE COURT: Well, very well. 

MR. CAPUTY: Might I address the Court, if your Honor, 
please? 

THE COURT: Yes. 

MR. CAPUTY: Ali that I want to do with the notes is see if 
I can tell by sequence whether the papers were folded or not; that is the only 
purpose of looking at them, not to read the contents of these notes. 

THE COURT: Is there any objection to that? 

MR. WELCH: Yes. I think he has testified that while he was 
writing the paper was flat on the wall, soI do object to any further use of 
them along those lines. 

THE COURT: Well, then, you may return the paper. 

MR. CAPUTY: I will return them. 

(157) BY MR. CAPUTY: 

Q Now, you did not see Betty Bae Nichols at all on that night; 
is that correct? 

A No, sir; I have never seen that girl until the last week when I 
first saw her here to come as a witness. I never saw her in that house that 


night at any time. 


Q Now, when you talked to Mrs. Nichols, sir, and informed her by 
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by the use of the word "counsel" or "attorney" that you represented a 
person, and you stated to her that you had a right to talk to her, was that the 


word you used, a "right" to talk to her? 


A I believe I did, sir. I believe I used the word "right" and the 


word "duty." I believe that was my right and my duty in order to protect 
my client. : 

Q Now, when you used the word "right" to her, did you mean by 
that, sir, that she was under compulsion to talk to you? : 

A No, sir; I did not. 

Q Now, as a matter of fact, sir, at that landing that is in the 
area of the first floor leading to the stairs, in this area bse leading to the 
stairway to the second floor, it was then that you told her your name for the first 
time; isn't that correct, sir? : 

A That is categorically and unequivocally not true ° 

Q_ It was then that you said to her that you were a police officer? 

A That is not true either, sir. | 
(158) Q Well, did she at any time tell you, sir, that she had already 
given a statement to the members of the Sex Squad and that she didn't see 
the need or the necessity to give another statement? 

A I believe to the best of my recollection she told me that she had 
already given some statements and that she was reluctant to give me one and 
finally she decided that she would. | 

Q Did she tell you that she had already given a tulenet to the Sex 
Squad, that she saw no need or necessity to give another statement? 

A No, sir; I do not believe that she used the words "Sex Squad" 


at all at any time that night. 
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Q Well, did she say to whom she had given the statements? 

A No, sir, / She just told me generally that she had given state- 
ments. She did not tell me to whom nor did I ask her. 

Q And did you tell her, sir, that you were new on the case and 
that you wanted to familiarize yourself? 

A No, sir; I never told her those words or any words similar to 
that in my life. 

Q Now, on the second floor, sir, when you got to the second floor, 
after you had finished going up those steps, was not the statement made 
by Mr. Noe, "Did he show you credentials? 


A No, sir. 


(159) Q Anddidyounot, sir, say then, "I already told you" or words 


to that effect "who I am, and if you don't get away from here I will have 
you locked up." 

A No, sir; that is not me. I did not tell him that. I told him 
that I was an attorney way back in the beginning, and we had no words 
whatsoever in that house. 

Q And did you not on two other occasions say, after words were 
used by Mr. Noe as to credentials, did you not say that you would have 
him locked up? 

A No, sir. I don't think I have ever told anybody that in my 
whole life. 

MR. CAPUTY: Would you indulge me a moment, your Honor? 
THE COURT: Yes. 


MR. CAPUTY: I have no further questions, your Honor. 
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MR. WELCH: No further examination, your Honor. 
(Witness excused.) 
MR. WELCH: What time does your Honor intend to take your 
afternoon recess? | 
THE COURT: Ordinarily we take it a few minutes later, but 
I see no reason why we should not take it now. : 
MR. WELCH: It will convenience me if you will do that. 
(160) THE COURT: If it is convenient, counsel, we will take it 
now. 
(Whereupon a brief recess was taken.) 
THE COURT: Proceed, Mr. Welch. 
MR. WELCH: Will you call Mr. Barker? 
(Mr. Barker could not be found in the witness' oan) 
MR. WELCH: He was here. | 


THE COURT: I beg your pardon? 


MR. WELCH: The witness I just called for, may Mr. Genn 


make a check himself and see if he is still out there? 
THE COURT: Let him be called. What do ea iat to do? 
MR. WELCH: First I would like to be sure that he is not out 
in the corridor somewhere. 
THE COURT: Well, let him be called in the hall. The Marshal 
will call in the hall. : 
MR. WELCH: I will call Mr. Marvin Fulmer. 
Whereupon : 


MARVIN RICHARD FULLMER > 
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was called as a witness by counsel for the Defendant and, having been 


first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. WELCH: 
Will you state your name in full for the record? 
Marvin Richard Fullmer. 
Mr. Fullmer, where do you live? 
1808 Jasmine Terrace, Adelphi, Maryland. 
And what is your occupation? 
My profession is investigator. 

Q Did there come a time when you were asked to make some 
investigation in connection with this case against the defendant, Howard 
D. Levine? 

A Yes. 

Q And did you make some investigation? 

A Yes. 

Q@ During the course of that investigation, did there come a 
point at which you saw Doris Nichols? 

A Yes. 


Q Where did you actually see her to talk to her? 


A At Butcher's Flying "A" Service Station in the 6800 Block 


of Georgia Avenue, Northwest. 
Q Do you know who, if anybody, in connection with Doris 
Nichols, was employed there? 


A Her husband, Louis Nichols. 
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THE COURT: I think you had better talk loudly enough 


for all of us to hear you. Where did you see her? 
THE WITNESS: At Butcher's Flying "A" ee Station 
at 6800 block of Georgia Avenue, Northwest, Waskinglon, B,C. 
(162) BY MR. WELCH: 
Q Will you keep your voice up that way so the jurors can hear 
all of your answers, please. 
Did you have a conversation with her at that place? 


Yes, I did. 


A 
Q What, if you can tell us, was the date of the conversation? 
A 


It was around January the 10th, 1958. | 

Q Was any one present other than yourself and Doris Nichols 
when you talked to her? , 

A There was a lady in the back of the car and ae eee children 
in the car; I don't know who they were. 

Q_ And she was in an automobile when you talked to her? 

A She was. She was driving. ; 

Q Now did you happen to meet her at that place, or was it an 
accident? 7 

A Her husband, Louis Nichols, told me he would be - - she 
would be there at 6 p.m. on that evening to pick him up from work. 

Q Now, with respect to the matter - - | 
(163) THE COURT: I don't think you should bring in hearsay like 
that. We ought to stay within the rules of evidence and not bring in 


hearsay. He testified what her husband told him. I do not think that 
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should be done. However, it is there. 
MR. WELCH: That is correct. 
THE COURT: I kept Mr. Caputy from bringing in hearsay. 
BY MR. WELCH: 

Q With respect to the matter of Mr. Levine, calling at the resi- 
dence of Doris Nichols in June of 1957, did you have any conversation? 

A Yes, I did. 

Q As near as you can recall, were you - - will you confine your- 
self to that point, but tell us what you said to her and what she said to 
you. 

THE COURT: Will counsel come to the bench, please? 
(Conference at the bench:) 
THE COURT: What testimony do you expect to elicit from 
Mr. Fullmer? 
MR. WELCH: You may recall I asked her if it wasn't a 
fact that she told this man that on the evening that Mr. Levine came to 
the house he showed her a police badge, a badge, or a card, or some- 
thing like that. 
(164) THE COURT: I had forgotten. I remember that you asked 
her to identify Fullmer, and she said she did see him, but I did not re- 
call that you asked her about any statement made to Fullmer. Very well. 
MR. WELCH: If you wish, I will confine him solely to that. 
THE COURT: Well, I am not going to do that. I think under 
the circumstances you are entitled to draw out the entire statement. 


MR. WELCH: Very well. 
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(Conference at the bench concluded.) 
BY MR. WELCH: 
Now, Mr. Fullmer - - : 
THE COURT: Will counsel come to the bench? 


(Conference at the bench:) 


THE COURT: The same decorum prevails in the Courtroom 


as prevails in church. You must not pat each other on the back like 
that. You are not in your office or living room. : 
MR. EARNEST: I am very sorry, your Honor. 
(Conference at bench concluded.) 
BY MR. WELCH: 
Q Mr. Fullmer, I didn't ask you, but will you tell us how 
you identified yourself to Mrs. Nichols before you began your discussion? 
A Iidentified myself by name, and I told her that I had been re- 
tained by Mr. Levine to investigate the facts of his indictment concerning 
the visit to her home in southwest Washington during the i of June, 
1957, and I asked her if she would please give me some inform ation concern- 
ing that visit. 
(165) Q Now, what did she tell you? 
MR. CAPUTY: If your Honor, please, I don't think the place 
has been set. Where did this take place? 3 
THE COURT: Well, I thought it had already been brought out 
that it took place in a filling station. : 
MR. WELCH: Butcher's Filling Station. 


MR. CAPUTY: Very well. 





BY MR. WELCH: 
Will you answer ? 
A Would you repeat the question? 
Q With respect to the subject of this visit of Howard Levine 
to Doris Nichols' home, what did she tell you? 
A Initially she said, "I have said everything I have to say 
before the Grand Jury, and I don't see any need to discuss this further." 
I told her that it was very important to Mr. Levine because he wasn't 
familiar with what he was charged with, as such, and that it would help 
me tremendously if she could just brief me. AndI said, "Mr. Levine 
did visit you, did he not?" She said, "Yes, he came as a detective." And 
I said, "How did you know he was a detective?" She said, "He had a badge." 
She said it was a badge, a card or something. We discussed his visit. 
I asked her if he came alone, and she said, "Yes." She said it was in 
the evening; she said he stayed approximately 20 minutes and wrote every- 


thing down that she said because she refused to sign it. 


(166) She also stated that the next morning she called - - 


Q Iam not asking you about the next morning. What did she 
tell you about that evening? Does that complete what she told you about 
that evening? 

A Yes. 

Q Now, is there any question in your mind as to her stating 
that he did show her a police badge or a badge or a card or something? 

A No. 


MR. WELCH: You may inquire. 
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CROSS EXAMINATION 


BY MR. CAPUTY: 
Q Did you make notes of what she said, sir? 


A Idid. 


Q Now, you say around January 10th - - do you know when 


it happened that she told you this, what day? ~ 
A It was 6 p.m. 
Q What day? 
A January 10th. What day it was I don't en 
Q Was it January 10th? Your testimony on direct was that 
you talked to her around January the 10th. Was it January the 10th 
that you talked to. her? | 
(167) A My longhand notes, I would have to refresh my recollec- 
tion, myself from them. I have the dates on my longhand notes. I have 
a typewritten report which I did file, but to the best of my recollection 
it was January 10th at 6 p.m. | 
MR. CAPUTY: I have no further questions. 
THE COURT: You may step down. 
(Witness excuned). 
MR. WELCH: Will you call again now and see if Mr. 
Barker is in the witness' room? : 
Your Honor, this gentleman is under subpoena. 
THE COURT: Who? | 
MR. WELCH: Mr. Barker. He was here all a yesterday, 


and we have seen him in Court today and assumed he was still in the 
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witness’ room. Now, where he has gone I do not know. He was not 
excused; he was not told that he might leave temporarily, even. But 
we feel that he is an important and a necessary witness. I suspect there 
is some good reason why he is not here, in his own mind, but that doesn't 
help us now. 

THE COURT: Is he your last witness, or do you have other 
witnesses? 

MR. WELCH: I don't believe that we have another witness 
that we wish to call. I think we would close our case with this witness. 
(168) THE COURT: Will counsel come to the bench? 

(Conference at the bench:) 

THE COURT: From what you said before, I thought you 
had some character witnesses. 

MR. WELCH: We decided not to call character witnesses 
in view of the shape of the case at this time. 

THE COURT: You will not call them? 

MR. WELCH: No. 

THE COURT: May I inquire what testimony you expect to 
elicit from Mr, Barker? 

MR. WELCH: The witness Barker is the man about whom 
I asked Doris Nichols if it wasn't a fact that she told Mr. Barker that 

. there was not any rape, that she had not been molested, that it was simply 
a question of taking money away from Shannon Noe. 


She denied that she had such a conversation. 


THE COURT: Well, I think that is a collateral matter; I think 
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you are bound by her answer to cross examination. 

MR. WELCH: I thought it went directly to her veracity. 
It went to her veracity and was a matter of impeachment.: 

THE COURT: Mr. Welch, I don't have to tell one of the leading 
trial lawyers in this jurisdiction that while you can impeach a witness 
on matters within the issues of the case, when you cross a as 
to credibility you are bound by the witnesses' answer, because it is 
a collateral matter. However, I will not rule in the absence of the wit- 
ness being here, and the question not being asked. 

(169) I never rule on a tender of testimony when the witness is 
not available, because every witness may not become available, for 
all I know. What do you wish to do? | 

MR. WELCH: Then I would have to ask youn! Honor to ad- 
journ until tomorrow morning, and I would be willing to come a little 
early, if you wish. : 

THE COURT: No. We will recess until tomérrow after- 
noon, because tomorrow morning I have the usual Friday business of 
sentences and motions and arrangements. Are you sesh to have any 
rebuttal? 

MR. CAPUTY:: I doubt it. May I think it over? I doubt 
it very much. | 

THE COURT: Well, Barker's testimony wouldn't take 
more than a few moments, would it? | 

MR. WELCH: Not more than five minutes. © 


THE COURT: Well, I will give you an opportunity to produce 
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him. It would not be fair not to. However, whether I will admit the 
testimony or not, that is a different matter. I think you should be 
permitted to make the record. 
I will tell you what we could do now, so long as we are 
practically at a head. I can pass on any requests for instructions, 


if you are going to have any. 


(170) MR. WELCH: We are going to have two or three that 


would be special instructions. 

THE COURT: I would be glad to pass on them now. 

MR. GENN: They are not in finished form. 

THE COURT: Well, that's all right. You can give them 
to me orally. I will excuse the Jury first. 

Ladies and gentlemen of the Jury, the rest of this after- 
noon's session we are going to devote to some matters to which 
your presence is not required, soI am going to excuse you at this 
time. 

Now tomorrow morning, I have other business. We usually 
have other business in the Criminal Court on Friday morning, so we 
are going to recess this case until 1:45 tomorrow afternoon. You may 
be excused at this time, and please be back a few minutes before 1:45 
tomorrow afternoon. 

(Pause .) 

MR. GENN: Now,if the Court please, we would like this 
instruction: "While an attorney is not a civil or public officer, he is 


in fact an officer of the Court and an officer in a Court of Justice who 
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is employed by a party to represent him in his defense in an action, 
and it is entirely proper and correct for any member of the Bar to 
represent or state to any person that he is an officer of the court." 
(171) THE COURT: I deny that. I think itis a very improper 
thing to do and a very reprehensible thing to do, because the average 
member of the public would understand an officer of the Court as 
meaning an officer in the actual employ of the Court, and I think that 
on his own story Mr. Levine did a very reprehensible thing when he 
said, "I am an officer of the Court," because a layman, especially 
uneducated laymen, as this woman is obviously, would think that that 
meant an employee of the Court. 2 

You know, an officer of the Court is used in the figura- 
tive sense when it is applied to members of the Bar. It es means 
that they have certain ethical obligations in view of their connections 


with the Court, not that they are actually officers. 


MR. WELCH: But they are very rigid obligations. 


THE COURT: They are very rigid obligations, and the ques- 
tion is whether this obligation was lived upto. I certainly do not think 
that it is proper for a lawyer to come to a layman's home he has never 
seen before and say, "I am an officer of the Court", because that im- 
mediately conveys the impression he is an employee of the Court. 

MR. GENN: To take the phrase out of context, the state- 
ment was, he was an attorney and officer of the Court. : 

THE COURT: Read me that again. 


MR. GENN: "While an attorney is not a civil or public of- 
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ficer, he is in fact an officer of the Court who is employed by a 





party to represent him in his defense. It is entirely proper and cor- 








rect for any member of the Bar to represent or state to a person he 
is an attorney or officer of the Court." 
(172) THE COURT: I am going to deny that for the reason that 
I have stated. 

MR. GENN: "If you find from the evidence that the Govern- 
ment admonished the prosecuting witness Doris Nichols not to discuss 
this case with the defendant, Howard Levine, any such instruction by 


the Government to Doris Nichols was improper and incorrect." 





MR. CAPUTY: I can say that I never did. 

THE COURT: I will deny that. 

MR. GENN: "You are instructed it is the duty and obliga- 
tion of an attorney in a criminal case, wherever possible, to seek 
out and interview any person who has information regarding matters 
which his client is accused, and it is the duty of any witness for the 
Government to discuss the case or state the facts to the attorney of 
the accused upon request." 

THE COURT: It is not the duty of a witness to discuss 
the matter with counsel, however, I am going to go as far as the 
following: I am willing to instruct the Jury that counsel for the de- 
fendant in a criminal case has a right to attempt to interview any 


witness, be that witness for the prosecution or for the defense, pro- 


vided he makes it clear to the witness that he is acting in his capacity 


(173) 
as attorney for the defendant, and provided he does not state to the 
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witness that it is her duty to talk to him. 


He has a right to inform her that he has a right to ask 
her questions. You know, even a defendant accused of a crime has 
to be warned and is warned he is under no duty to answer questions. 
MR. WELCH: I think he has a right and _— properly 
say to the witness, "I have a right and duty to discuss this with you, 
and I would like you to discuss it, or want you to discuss it with me." 
THE COURT: "I have a duty to try to stwcune it with you." 
MR. WELCH: Yes, to try to. | 
THE COURT: Now, if you request me to instruct the Jury 
as I have indicated, I shall do so; but I won't go as far your in- 


struction is, Mr. Genn. 


MR. GENN: Would you accept, in lieu of duty, "obligation?" 


THE COURT: No. 

MR. WELCH: Well, I think there may be a little difference 
of opinion between counsel and what the Court has said. ‘Your position 
is, there is no obligation on the witness, the witness may if he chooses, 
refuse to talk? : 

THE COURT: Yes. : 

(174) MR. WELCH: There is an obligation on an attorney to try 
to interview all of the witnesses who know anything about his client's 
case or to prepare the case. i 

THE COURT: I am not going to lay down the law that every 
defense counsel is under a duty to interview every Government witness. 


MR. GENN: Would it be improper to say that it is not im- 
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proper for an attorney representing a defendant to interview a Govern- 
ment witness? 

THE COURT: Oh, yes; I will be perfectly willing to say 
that, but Iam going to qualify it, "provided he makes it clear that he 
is acting in his capacity as attorney for defendant, and provided he does 
not convey the impression that the witness is under any duty to submit 
to an interview." 

Now, if you request me to instruct the Jury to that effect, 
I shall be glad to, or you can think it over overnight, if you wish. 

MR. GENN: Of course, the other is the standardized in- 
struction of wilfully falsely testifying. 

THE COURT: Well, I always instruct them as to that. 

I always instruct the Jury of that in any case where there is a conflict 
in the testimony. 

Now, how much time would you want for summing up? 

How much time do you want, Mr. Caputy? There is a simple issue 
of fact here. This case narrows down to one point, did the defendant " 
make this oral statement to Mrs. Nichols or didn't he, and, of course, 
the burden of proof is upon the Government that he did. How much 
time do you want? 
(175) MR. CAPUTY: I would say that twenty or 30 minutes, at 
the outside; perhaps 25 minutes. 
THE COURT: Well, I think that is reasonable. Suppose 


I fix the maximum of 30 minutes for each side. 


Now, suppose we take this up tomorrow afternoon; finish 
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Mr. Barker, then you finish summing up, then you make your summing 


up, and if you do have any additional instructions, I will be very glad 
to consider them tomorrow. | 

MR. GENN: Thank you. 

THE COURT: And then I will submit the cant to the Jury 
the first thing Monday morning. Is that agreeable to counsel? 

MR. WELCH: That would be agreeable to me. 

MR. CAPUTY: Agreeable. © | 

MR. WELCH: Of course, I don't know how bad the weather 
is going to be over the weekend. : 

THE COURT: It seems to me this storm isn't going to 
last, because the temperature is over thirty-two, so that the snow 


isn't freezing like it did in our February storm. I think as soon 


as the storm stops all the slush will start melting, although it was 


still snowing when I came in after recess. 
(176) (Whereupon at 3:37 p.m., the above-entitled matter was 


recessed, to reconvene at 1:45 the following day.) 
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PROCEEDINGS 

THE COURT: You may proceed, Mr. Welch. 

MR. WELCH: You Honor, there are two matters we 
would like to speak to you about at the bench. 

THE COURT: Very well. 

(Conference at the bench:) 

MR. WELCH: First - - the first thing I would like for 
your Honor to allow us to do is to let us recall Doris Nichols for 
two or three questions on one specific point, to show that she is a high 
school graduate with least two year's of college education. 

THE COURT: What witness? 

MR. WELCH: Doris Nichols, the complaining witness. 

THE COURT: For additional cross examination? 

MR. WELCH: For those two questions. 

THE COURT: I think that is fair enough. 

MR. WELCH: Now, the other one is this - - 

THE COURT: Is she here? 


MR. CAPUTY: Yes, your Honor. 


(177) MR. WELCH - - the witness we spoke of yesterday, Mr, 


Barker, who we thought was here but was missing when we called him, 
is not here now. We have made repeated efforts yesterday evening and 
this morning to contact the gentleman in some way or other, and the 
woman at the address has put us off, and the last information we got 
about 15 minutes ago was that he had gone to Virginia to a funeral, and 


he didn't know where to reach him. 
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Now, we don't want to ask to delay this at all because of 
that unfortunate situation, but we did have him under subpoena. He 
was not excused. We made every effort to contact him. , If we do not 
call him, we would just like an understanding that there will be no 
comment about our failure to bring him here. | 

THE COURT: I think that is fair enough. 

MR. CAPUTY: I will not comment on that. 7 

THE COURT: Ali right. , 

MR. CAPUTY: Now, while we are at the bench, may I 
address the court? : 

THE COURT: Yes. 

MR. CAPUTY: I have had sketches prepared by the Auto 
Accident Investigation Bureau, Metropolitan Police Department. I 
would like to show them to counsel. The officer is here and I think 
they would be very helpful, and we also have some pictures that he took 
of the premises, if there is no objection. : 

THE COURT: You may show them to counsel, and if they 
can be stipulated, very well. | 

MR. WELCH: May we see them out of the presence of 
the Jury? 

THE COURT: Yes. Suppose you go into the witness! room. 
(178) MR. CAPUTY: And I have a couple of other matters I 


woule like to:- - 


THE COURT: Suppose you dispose of these proposed ex- 


hibits first. 
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MR, CAPUTY: First, your Honor, I would like to say 


that I have a proposed instruction, and I will give counsel a copy. 


THE COURT: No, I will deny that. That fletcher case 
only involved a narcotic informer, and I frankly have a very high re- 
gard for the Judge who wrote the opinion in the Fletcher case. That 
was Judge Groner, as I recall; was it not? 

MR. CAPUTY: Yes. 

THE COURT: But I think he particularly had in mind 
an informer in a narcotic case. 

MR, CAPUTY: Very well. 

Now, there is another matter I would like to call to the 
Court's attention. When Mr. Levine testified, your Honor, he stated 
that the Grill is no longer there because it has been torn down, and 
he stated that he talked to a bartender by the name of Layton Williams. 

Now, he also stated that he has looked for this bartender, 
the testimony will show, and that he can't find him. I would like to 
inform the Court that I know where Layton Williams is, and I would 
like to know if they want him as a witness. 

(179) MR. WELCH: You would like to know what? 

MR. CAPUTY: If you want Layton Williams as a witness. 

MR. WELCH: Well , we expected we did, and we wanted, 
of course, to talk with him and find out what he could testify to, and 
it was for that reason we made such an extensive effort to locate him. 
I would like to talk with him, but whether I would want to use him I 


cannot say at this time. 
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THE COURT: Well, now - - 


MR. WELCH: But we did make every effort to locate 
him, your Honor, and if he was a witness who could have told some- 
thing material to this case, we expected to call him. | 

MR. CAPUTY: Might I address the Court more on this? 
I would like to inform the Court that I talked to this wieas on the 
telephone. Now, if what he had told me would have eomndbovated Mr. 
Levine's testimony, I would in duty bound and in conscience be required 


to inform the Court. 


Now, if they don't want to call him, I would like an oppor- 


tunity to call him myself. 

THE COURT: For what purpose? 3 

(180) MR. CAPUTY: To impeach the credibility of Mr. Levine 

that he had talked to this bartender in the premises and that the bartender 
told him that he could tell him where Doris Nichols was, and then at 
that time a man was coming into the place whom he identified as Mr. 
Noe, and that he said, "This man can take you where Mrs. ‘Nichols is." 

THE COURT: Now, I would like to know foorn both sides 
how the bartender's testimony can be material for either side? I 
don't see that it is material. 

MR..WELCH: On that basis, I don't think 50; if that is 
what he told me after we found him and I had an opportunity to interview 
him, I wouldn't think it was material and I wouldn't call him. 

THE COURT: I know, but how can it be material on any 


theory? There is no contention that this bartender was present at the 








crucial conversation. 


MR. WELCH: None whatsoever. 

THE COURT: It is only that his testimony could be 
directed to how Mr. Noe and the defendant made a contact with 
each other, if they did. Now, I do not see that that is material at 
all for either side. 

MR. CAPUTY: Well, very well. 

THE COURT: Do you consider it material from your 
standpoint? 


MR. CAPUTY: Well, for impeachment purposes, that 


is all. 

a. 
(181) THE COURT: What do you mean? The word “impeach- 
ment’ means - - you don't mean to impeach credibility? 


MR. CAPUTY: To impeach his testimony. 
THE COURT: To contradict his testimony to show what? 
MR. CAPUTY: That he never did meet a man by the name 
of Layton Williams, that Laytan Williams doesn't know him, that 
Layton Williams never talked to him. 
THE COURT: Well, how would a bartender or a sales- 
man in a store remember every customer he has talked to? m 
MR. CAPUTY: And that he wasn't even working there. 
THE COURT: He wasn't working there? 
MR. CAPUTY: That's right. 


THE COURT: Well, just a moment; maybe you have the 


wrong bartender. 





179 3 
MR. WELCH: We do not know the man you talked to 


is the man we met. 7 
THE COURT: You might have the wrong ae 
MR. CAPUTY: Weill, I think it is the right person. 
THE COURT: Personally I think we are getting off on 
a tangent and on a rather remote issue. : 
MR. CAPUTY: Very well, your Honor. I just wanted 
to inform them I knew where he was, if they wanted thei 
THE COURT: That was absolutely right. 

(182) MR. WELCH: Your Honor, while we are looking at these 
pictures and sketches, will your Honor look at the instructions that 
we have prepared? 

THE COURT: Very well. : 

MR. CAPUTY: May we go out and look at them? 

THE COURT: You may go into the witness' room. I 
hope you will expedite the matter as much as possible. You ought 
to be able to do it in a few minutes. . 

(Counsel left the Courtroom.) 

THE COURT: Will you gentlemen come back to the bench, 
please? | 

(Conference at the bench:) 7 

THE COURT: Are you ready with that, with the map? 

MR. WELCH: Wehaven't looked at the map als 

THE COURT: You had all day long to show them to them. 


MR. CAPUTY: No, they just came. 
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THE COURT: Well, I am not going to sit here staring 


into space with the Jury in the box, and so on, while counsel are in 
another room looking at documents. 

Now, your proposed instructions aren't numbered so I 
numbered them for the purpose of convenience. 

MR. GENN: I am sorry. 

THE COURT: That is all right, but I wanted to make 
sure there was no misunderstanding about which number is which. I 
numbered as number one the instruction that instructs the Jury that 
a license to practice law is a certificate of good moral character and 


so forth. I denied that. 


(183) By the way, I never used the word "license" to practice 


law. I think only plumbers and electricians have licenses; lawyers 
are admitted to the Bar. 

MR. WELCH: Well, I agree with that terminology, but 
that just seems to be the prevalent way of referring to lawyers. 

THE COURT: Doctors seem to have licenses, but law- 
yers are members of the Bar. And if you look at your certificate, 
I am quite sure it will certify you have been admitted to the Bar. 

MR. WELCH: Yes, I doesn't say anything about a licengze. 

THE COURT: Exactly. I think we demean ourselves when 
we say "being licensed to practice law." 

MR. WELCH: I have had gentlemen argue to the contrary 
with me, but I maintain my stand, and now I feel I am in good company. 


THE COURT: Of course. You do not hear an English 
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barrister say, "I am licensed to practice Bar." 


Rather, "Tama 


member of the Bar." 

Now, the second one I have numbered, damier two, which 
is the instruction which you refer to an attorney to the effect that an 
attorney may properly be called an officer of the Court, I will deny 
that for the reason I indicated. : 

(184) Now, I have numbered, as three - -have you seen these? 

MR. CAPUTY: Yes, Ihave, your Honor. : 

THE COURT: - - the one that would state that, "You are 
instructed that the witnesses to be called by the prosecution- -," 

I used the word "Government" because in a criminal trial they are 
not the clients of the United States Attorney, and I will strike out the 
word "prosecutor," and it read, "It is entirely proper for an attorney 


for the defendant, in a criminal case, to interview - -" 


: and again you 
used the word "prosecuting witness" which we refer to as the complain- 
ing witness; "- - and attempt to obtain statements from that witness re- 
garding matters pertinent to a trial." 

So far so good. But I am going to add the following quali- 
fications to it: "Provided he makes it clear to the witness that he is 
acting as an attorney for the defendant, and used no pressure, persuasion, 
or misrepresentation to induce the witness to give a statement." 

(185) MR. WELCH: I would think if I were to interview a witness 
who might be reluctant, I would have the privilege of persuading her 


and trying to make her realize she should give me a statement so long 


as it is not coerced. 
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THE COURT: It is not the common practice, certainly 
not in this District, for defense counsel to endeavor to interview the 
Government witnesses. However, there is no impropriety in doing 
so, but I think there must not be persuasion used. 

MR. WELCH: Well, some times they are the only wit- 
nesses available, and my practice has been quite limited, but I have 
usually tried to arrange to go see them without any objection. 

THE COURT: You have tried mostly cases on the civil side, 
but I will give the instruction with that qualification that I have added. 

Now, I marked this number four, "You are instructed 
there is no rule of law which makes it improper for a prosecuting 
witness to discuss matters which might arise at a trial." I am going 
to grant that in substance. My own practice is not to instruct the 
Jury in the negative, but to use affirmative statements. In other 
words, I would say that the complaining witness has a right, if she 
or he desires to do so, to answer any question or give a statement to 
the attorney for the defendant. 

MR. WELCH: Now, what shall we do about these other 
things? There is much about these pictures that I think I would want 
to object to, and we haven't had a chance to look at all of them. 

THE COURT: Did you just get these? 

(186) MR. CAPUTY: Yes. 
THE COURT: Where did they come from? 


MR. CAPUTY: The Police Department. 


THE COURT: Where were they all this time? 
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MR. CAPUTY: Working on drawing the sketch, and it 
took them quite a while. | 

THE COURT: They just took those histeasepitiet 

MR. CAPUTY: They took them last night stenad 5:00 
o'clock. 

THE COURT: Why didn't you have them taken before the 
trial? Didn't it occur to you that might be necessary? , 

MR. CAPUTY: No, it didn't 

THE COURT: Now, do we want all that batch of photo- 
graphs. Do you want that many photographs? : 

MR. CAPUTY: Well, counsel says there are some he 
would not grant or agree to. | 

THE COURT: Well, I would be opposed to the idea of 
introducing 10 photographs. Which ones do you eranntdion relevant? 

MR, WELCH: Your Honor, while he is going ahead with 
that, and simply for the purpose of preserving the record as we think 
the instructions should be, may we object to the elimination of the 
right to persuade a witness without using influence? | 

(187) THE COURT: Very well. I want to finish the summing 

up this afternoon, you know. I do not want to hold this trial up. 

MR. CAPUTY: I am sorry this happened. . 

THE COURT: Very well. 3 

MR. CAPUTY: I think this would be enough. 

THE COURT: These are the ones you want? 


MR. CAPUTY: Yes. 
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MR. WELCH: I object to that. We must object to 
that photograph with this chair sticking out where it is right in 
front of the doorway. 

THE COURT: Well , gentlemen, I think under those 
circumstances we will have to proceed in the regular way, Unless 
you can pick out some that you are willing to accept - - 

MR. CAPUTY: I am willing to go on without the pictures. 

THE COURT: I do not think we need the photographs. 

MR. WELCH: Then let us leave it that way. 

THE COURT: I think so. I only suggested a diagram 
and a map. 

MR. CAPUTY: We have a diagram. 

THE COURT: Has that been stipulated? 

MR. WELCH: I haven't seen it. 


THE COURT: We will have to get along without it then. 


(188) MR. WELCH: That could be construed as not quite accurate. 


Just as your Honor sent for me the gentleman who had it unfolded it. 
I could see markings on it. I started to examine it, and your Marshal, 
your Clerk came to the door and called me. 

THE COURT: I do not want to sit here staring into space. 

MR. WELCH: When I said I hadn't seen it, I mean I hadn't 
examined it. 

MR. CAPUTY: I hadn't seen it either. 

THE COURT: It is too late. If either one of you considers 
it important, we will recess the trial and give you an opportunity to 


examine it. But I am not going to sit here looking into space. 
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as | 
MR. WELCH: I don't think it is important. | 
THE COURT: Do you consider it importants 
MR. CAPUTY: Well, I doa little bit, your Honor. I 
do consider it important. I am willing to go along without it though. 
THE COURT: Very well. How much time ocala you like 
af to reserve for your rebuttal? | 
MR. WELCH: We were going to call Doris Nichols for 
two or three questions. : 
THE COURT: I beg your pardon. I am sorry. 
(189) (Conference at bench concluded.) : 
a Whereupon 
DORIS J. NICHOLS 
was recalled as a witness, and having been previously duty sworn, 
was examined and testified further as follows: | 
CROSS EXAMINATION (Further) ' 
BY MR. WELCH: | 
Q Now, Mrs. Nichols, I neglected to ask vou, when I 
was questioning you before, did you graduate from high school? 
A Yes. 
Where? 
Jackson, Mississippi. 
And do you have any further education in the way of college? 
Yes, sir. 


Where? 


> © PP O P ® 


Hines Junior College at Raymond, Mississippi. 








Q For how many years? 


A year and a half. 
Thank you. 
THE COURT: Anything further? 
MR. CAPUTY: May I ask a question, your Honor? 
THE COURT: Yes. ‘ 
REDIRECT EXAMINATION 
(190) BY MR. CAPUTY: 

Q Mrs. Nichols, it has been testified that while you were 
giving a statement to Howard D. Levine that you left the room, the 
kitchen, and went into the bedroom and out of the window you called, 
"Shannon, Shannon, come back here." Did you leave the kitchen, 
and did you so call? 

| MR. WELCH: If it please the Court, I think that is im- 
proper redirect examination, and after he has closed his case. 

THE COURT: Agreed - - the Court agrees with you. 
That has already been gone into. 

MR. CAPUTY: Very well. 

THE COURT: Objection sustained. 

Anything further? 

MR. CAPUTY: Nothing further. 

THE COURT: Well, now, gentlemen, I see the time for 
our usual recess has arrived. If you want to go over the photographs 


and the plat during the mid-afternoon recess, it may be helpful to 


you. 





187 

(A brief recess was taken.) 

MR. CAPUTY: May I address the Court? 

If your Honor, please, the Government at this time re- 
quests that it be permitted to reopen its case for the — of plac- 
ing into evidence a sketch that was made of the premises involved, 
634 "E" Street, Southwest, which sketch was prepared = Private 
Matthew Ferine of the Automobile Identification a the Metro- 
polican Police Department of the Accident Squad. And I would like 
to state that this sketch represents a true depiction of the premises 
as of when it was made, yesterday. | 

(191) THE COURT: Well, what does the defense have to say? 

MR..WELCH: We feel at this stage, your Honor, that 
to admit this in evidence would greatly complicate the proceedings. 
We object to it being admitted in evidence and suggest to the Court 
that in the event that it is we may feel it necessary to recall most 
of the witnesses who have already testified in this case to interro- 
gate them further with respect to the details of the intitente as re- 
lated to the map itself. : 

THE COURT: Well, now, of course, what we want to do 
is to see justice done, and I think it is in the interest of justice to allow 
this evidence to go in, even though both parties have already rested. 
In fact, as you gentlemen will recall, this sketch was ee at the sug- 
gestion of the Court because there seemed to be some disagreement, 
perhaps, as disclosed by a question and answer in the scenes of 


some of the witnesses as to just what the layout and the arrangement 


(192) 
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of the interior of the premises was, what the distances were and 
soon. The Court then suggested that you gentlemen should have 

a plat made or a diagram made instead of trying to elicit that in- 
formation from various witnesses amd put it together like a jig-saw 
puzzle and possibly have some of the information inaccurate, and I 
suppose it was in response to the Court's suggestion that you had it 
done and I think it is in the best interest of clarity of thinking that 
this be introduced. It may help the Jury and it will certainly help 
the Court. On the other hand, I want to be fair to both sides. If 
defense counsel feels that in the light of this new evidence he de- 
sires to ask some additional questions of some of the witnesses, I 
will permit him to do so with this limitation, of course, that the ad- 
ditional cross examination be limited to matters relating to this 
sketch or based on this sketch and not for the purpose of going over 
the same matters again. 

MR. WELCH: Well, I would feel that it was improper 
toundertake to re-exhaust cross examination, but I would like to 
have a reasonable latitude in connecting facts with the sketch and 
that is all I had in mind. 


THE COURT: Of course that would fall within my rul- 


Well, now, can the plat be stipulated, or will you insist 
on having it formally proved? 


MR. WELCH: No, sir. We will not insist upon formal 


proof. If it is your Honor's best judgment that it should be admit- 
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ted, we will agree that it be admitted without formal proof . 


‘: (193) THE COURT: Well, I will reopen the case for the 
a purpose of allowing the Government to offer this in evidence . 

MR. WELCH: Mr. Caputy, sir, made a sabseniicd which 
I think would be helpful if we are going to use the sketch. This 
. has not been prepared with any notation as to the distances from one 

point to another, which is an important factor. 
I think before it is received and used some little time 
should be allotted to the Government counsel to have the officer who 
“ prepared it - - 
THE COURT: No, I am not going to delay the case for 
that. We will proceed now. : 
MR. CAPUTY: May I address the Court? 
THE COURT: Yes. 
MR. CAPUTY: He has the distances on a piece of paper, 
* but he didn't put them on the sketch. ! 

THE COURT: Well, proceed now. He can stand at the 
blackboard and be putting on those distances while the examination 
of any witness goes on, because I am not going to stop. 

’ MR. CAPUTY: May I have this marked as Pecasoeketia 
Exhibit No. 1 and offer it into evidence? 3 
i THE COURT: It may be admitted. 
(The sketch was mated Govern- 


ment's Exhibit No. 1 for identifica- 
tion and was received in evidence). 


THE COURT: Now, I suggest we put on the blackboard 
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this sketch and that the blackboard be moved in the usual place when 
it is in use, and if the officer doesn't mind he can put the distances 
on while the map is on the blackboard, and if you are going to call 
any additional witnesses, or if you wish to further cross examine any 
of the witnesses, you may call them now, Mr. Welch. 

(194) MR. CAPUTY: For the record, your Honor, it was Of- 


ficer Lee instead of Serine. I said Officer Serine, I am sorry. 


THE COURT: Very well. The record will be so cor- 


rected. Of course we appreciate getting the map. 

Now, Mr. Welch, do you wish to recall any witness for 
cross examination, with the limitation that was indicated? 

MR. WELCH: I would like to have Mr. Shannon Noe 

_ recalled. 

THE COURT: Now, I think the record should be made clear 
on this point. Do you desire to recall Shannon Noe for additional 
cross examination, or do you wish to call him as your witness? 

MR. WELCH: I wish to call Shannon Noe for additional 
cross examination. 

THE COURT: I will allow that. 

THE DEPUTY MARSHAL: Your Honor, the witness is 
not in attendance. Some one said he had left. The lady in the witness' 
room said he had left but will return. I don't know where he went to. 

THE COURT: Do you wish to recall anyone else? 

(195) MR. WELCH: Well, it is the same thing, I suppose, that 


we are confronted with frequently; you are called upon as counsel to 
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make a decision as to how you wish to proceed, and I aid want to 
question him first. : 

THE COURT: Well, I think I will ask you to call any 
other witness, if you are going to call any other gineueen, I do 
not think it is too important as to the order in which — re-examine 
the witnesses. 

MR. WELCH: All right, your Honor, I shall comply 
with that request. Will you call Doris Nichols? : 

Whereupon 
DORIS J. NICHOLS 
was recalled as a witness by counsel for the Defendant, and having 
been first duly sowrn, was examined and testified further as follows: 
CROSS EXAMINATION (Further) | 
BY MR. WELCH: 


Mrs. Nichols, do you recognize these two sketches? 


Q 
A Yes, 
Q 


The one on the left, as you look at the blackboard, is 


labeled , "second floor." 


What does it appear to you to be? 
A A drawing of the second floor. : 
Q Of what? 
A Of 634"E" Street. 
(196) @Q Where you were living in June 1957 on the night of the inter- 
view with Mr, Levine? : 
A Yes, sir. 


@ And the one on the right, which is marked, "partial first 


floor", what do you recognize it to be? 
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A That is the part of the first floor, the same address. 





Q Were you present when this sketch was made, or when 








pictures were taken at the premises yesterday? 





A No, sir. 

Q Have you at any time prior to your testimony in this trial 
described the layout of the premises as shown on this sketch to any- 
body in connection with the matter of your testimony in the case? 

A Yes, sir. 

Q To whom had you described it? 

A Mr. Caputy. 

Q When you testified while previously on the stand, I under- 
stood you to testify that you went to the front door at response toa 
knock, at which point you admitted Mr. Levine. I point on the sketch, 
of the partial first floor, to a point where the word "entrance" ap- 
pears. Does that represent the front door where you admitted Mr. 


Levine to the house? 





(197) A Well, I didn't open that door, but I was standing inside 
the hall. Shannon opened the door and there is two doors there. There 
is a front door at the entrance, and then there is a little vestibule, 
and then there is another door, and I was back in the hall in between 
the hall and where you have it marked, "vestibule"; there is another 
door. 7 
I was on the other side of the other door in the - - 
Q I take it that is the front door? = 


A That is the front door. 
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Q That is the picture of the front door where he was ad- 
> mitted? : 
A ButI didn't admit him. 
THE COURT: Now, just answer the questions and say 
nothing else. : 
» THE WITNESS: All right, sir. 
BY MR. WELCH: 
~ Q Now, then, as we look down below the word "entrance," 
and to the left we see the word "vestibule," there is a little vestibule, 
. I take it, between the actual front door and what I would call an inside 
front door; is that correct? : 

A Yes, sir. 

Q Now, you say Mr. Noe opened the front door, meaning the 
extreme front or entrance door, and you stood in the ceniitioette 2 

A No, sir; I was behind that. | 
. Q You stood inside the inner front door in the hall? 

* (198) A Yes. . 

Q Now, I understood your testimony to be that your first 
conversation, which you related with Mr. Levine, weal this point 
right inside the vestibule; is that correct? : 

- A  Imight have said that I was there, but I - ; 

Q Mrs. Nichols, I am only asking you now, is that - - 

A That is where we started talking; yes, sir 

Q_ Iasked you if that is where you testified that your first 


conversation with Mr. Levine took place? 
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A Yes, sir. 

Q Now, you testified that he took something from his 
pocket and was writing on the wall; didn't you? 

A I did not. 

Q Did he do that? 

A No, sir. 

Q After you finished the first conversation that you had with 
Mr. Levine right here inside the vestibule, what did you next do? 

A Went up the steps. 

Q This shows some distance from the point of vestibule to 
stairs. Did you remember when you testified that you had to walk 
back some distance in the hall and make a left turn to go upstairs? 

A No, sir. 

Q Did you remember that? 

(199) A No, sir; I don't remember that. All I remember is that I 
was standing close to the steps, and then we turned around and walked 
up the steps. 

Q Perhaps I didn't make the question plain. 

When you were giving your testimony here in Court, do you 
remember that it was necessary to walk some distance from the vesti- 
bule back through the hall and make a left-hand turn to go up the 
stairs? 

A  Idon't understand what you mean at all. 

Q Well, Iam simply asking you, I think, when you gave your 


testimony about your conversation with Mr. Levine, and further testi- 
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fied about walking up the stairs to the second floor, did ae remember 
. that it was necessary in order to get upstairs from the front door, to 
walk back along the hall and then make a left-hand turn 6 go upstairs? 
A Idon't pemeniber having to walk a very great’ distance 
at all, because I was standing just below the bottom of the steps. I 
mt didn't go to the door at all. | 
Q You mean you didn't go up to the vestibule door? 
ai A No, sir. I got down to the bottom of the steps and waited 
there while he went and opened the door. , 
* Q Well, didn't you just a few minutes ago testify that you 
. came up and stood just inside the vestibule door, that Shannon opened 
the front door? 3 
re (200) A I said I stood at the bottom of the steps in that hall there. 
Q Do you forget now that just a few minutes = you said that 
you stood just inside the vestibule door? | 


No, sir; I don't forget that. 


~ 
> Q What? 

A No, sir; I didn't forget it. 

rs Q Well, did you say that? 

r A Yes, I said that. 

> Q Well, standing just inside the vestibule door isn't standing 


back here at the stairway, is it? 
A That has been a long time ago. I know that I didn't open 


either one of the doors, and I know what all we did was turn around and 


went up the steps. 
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Q  Iknow it has been a long time ago. 

A It certainly has. 

Q Will you tell the Jury now, where did you stand? Did 
you come down and stand here at the foot of the stairs, or did you 
walk up through the hall with Shannon and stand at the vestibule while 
he opened the outside door? 

A Tothe best of my rememberance, Mr. Welch, we walked 
down the steps and I was standing behind him. I didn't go up to the 
vestibule at all because it was late at night, and I was afraid. 

(201) Q You were afraid of what? 

A Iwas still afraid from what happened to me before, and 
I haven't been going out at night, and I didn't open the door for anybody. 
Only when I looked down and saw that Shannon was coming home, I 
went down and opened the door for him, but I followed him down the 
steps and stood right at the foot of the steps while he opened the doors 
for him. 

Q You were afraid to go all the way up to the front door be- 
cause of what had happened to you before? 

A That's right. 

What did you go downstairs for at all? 
Because he had told me that he had seen a man over there. 


Oh, you didn't testify to that before, did you? 


> O© Pp &b 


You didn't ask me. 
THE COURT: I do not think you should make remarks to 


the witness. I think you should confine yourself to asking questions. 
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BY MR. WELCH: 

Q When you gave your direct testimony - - : 

THE COURT: I feel constrained to remind senneel that 
I have permitted reopening of cross examination only so far as this 
matter is concerned, not a general going over of the eitice testimony 
of the witness. | 

(202) MR. WELCH: Your Honor, I tried to make it clear that if 
this map came in I wanted to be able to interrogate these witnesses as 
to the facts of the case with respect to the map itself. : 

THE COURT: Yea, I have made my ruling. My ruling is 
that while I will permit you to reopen the cross examination, it must 
be limited to cross examination made necessary by this additional item 
of evidence, and not to be used as an opportunity to go dyer the entire 
story of the witnesses again. | 

MR. WELCH: Well, then, I certainly would not have under 
any circumstances agreed to permit the reopening of the case. 

THE COURT: Well, now, the Court wants to make it clear 
that it did not reopen the case on any theory that both counsel consented 
to it. You are not bound, you are not deemed to have consented, and 
you are not bound accordingly. The Court reopened the case in exer- 
cise of its own discretion on the application of the Government, but then 
it ruled that it would give you the opportunity, in view of this additional 
item of evidence, to recall those witnesses whom you wished to subject 


to additional cross examination in light of the map and in relation to 


the map. 





MR. WELCH: Well, if this map had been on that black- 


board when I examined Mrs. Nichols on my first cross examination, 
I would have asked her the questions I am asking her now, which bear 


a direct relationship to where she placed herself. 


(203) THE COURT: Well, that is entirely proper. I just want 


to remind you of where the limitation is. 


MR. WELCH: Well, if she testifies now with the map directly 


and contradicts what she testified a few days ago, can't I call her 
attention to that? 

THE COURT: Well, I don't want to answer a hypothetical 
question, but you will have to limit yourself to such additional examina- 
tion as is rendered in your mind necessary by the introduction of this 
map. 

MR. WELCH: I shall try to. 

BY MR. WELCH: 

Q Then,,to reorient ourselves, I take it your testimony is to- 
day that when you came downstairs with Shannon Noe, you did not go up 
to the front inner door, but you remained back here? 

A That's right. 

Q And you did that because Shannon had told you something 
about another man; is that right? 

A That's right. 

Q What was it Shannon told you about the other man? 


A He said there was somebody mentioned something about the 


case to me and said that they wanted to see - - 
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Q Will you look around here because I can't hear you when 
you turn toward the back wall. 

Will you start again? What did Shannon tell you? 

(204) A He said that some one had asked him, a man had asked him 
about the case, and said that he would like to talk to me, and I said, 
"Do you know who it was?" And he said, "No, I have ees seen him 
before." And he said he asked him where we lived, and I said, "He 
did?" And he said, "Yes." And that's all that was said about it. 

Q He told you his name, didn't he? 3 

A No, sir. 

Q Now, in order to keep ourselves straight, that man came 
home with Shannon, didn't he? 

A No, sir; he did not. : 

THE COURT: I don't think I am going to permit you to 
go over that again. That has been testified to, and if there are dis- 
crepancies you can comment on them in your summing in, 

BY MR. WELCH: . 

Q When Shannon opened the inner door and let the man in, 
which one of the two men came back toward where you were standing 
first? | 

A Mr. Levine. 

Q And when he reached the point where you were standing, 
did you remain there and talk with him for some time, or did you turn 


and go directly upstairs? 


A I stood there and talked to him for some time é 
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(205) @Q And did Shannon Noe come back to where you were stand- 
ing? 

A Yes, sir. 

Q After Shannon Noe came back to where you were standing, 
did the three of you go upstairs together? 

A After what was said was said, we went upstairs together. 

Q Did you remember when you testified on the witness stand 
that in order to get upstairs it was necessary to go up this flight and 
then make another left-hand turn and go up this second flight in order 
to get to the second floor? 

A tIwasn't asked about that at all. 

Q Iknow you weren't. Iam asking you now. Did you remember 
when you gave your testimony that the stairs did not go straight up from 
the first floor to the second floor, but that they did make that complete 
U-turn in order to get to the second floor? 

A Iwasn't asked that. 

Q tam only asking now. 

THE COURT: No. Listen to the question. 
THE WITNESS: Well, I can't understand it. 
THE COURT: The reporter will read the question. 
(The question was read.) 
THE WITNESS: Yes. 
(206) BY MR. WELCH: 


Q_ In giving your testimony, why didn't you explain to the Court 


and Jury that to go upstairs you just didn't walk straight upstairs from 








201 

the first'floor, but that one had to go up a flight, make a sharp turn, 
and then go up another flight? Why didn't you explain that to the Jury 
and Court? 

THE COURT: Just a moment. I am not eine to permit 
that kind of a question. Was she asked about it? 

THE WITNESS: No. : 

THE COURT: Was she asked about it? If aie wasn't asked 
about it, then I do not think she had a right to volunteer it, volunteer 


any testimony. 


MR. WELCH: She did describe how they went upstairs. 


THE COURT: She said she went upstairs. 

MR. WELCH: But she left out the point I am asking her. 

THE COURT: But unless you can show a question and an- 
swer where she was asked that and she failed to answer it, it would 
‘be a different proposition then. ) 

BY MR. WELCH: | 

Q How far do you think it is, after having lived there, from 
the kitchen to the front room? 

THE COURT: I am going to exclude that, biccee the very 
purpose of the map is to have the exact dimensions and to avoid having 
oral testimony by different witnesses giving different estimates as to 
those distances. : 

(207) BY MR. WELCH: 
Q In your testimony, didn't you testify that you and Mr. Levine 


that is what you called him, and Mr. Noe, came upstairs and went into 





the kitchen? 

MR. CAPUTY: If your Honor please, I object. She did 
not so testify. 

THE COURT: The reporter will read the question. 

(The question was read.) 

MR. CAPUTY: She did not sotestify. That is a mis- 
statement of what she testified to. 

THE COURT: I am going to exclude that question on 
another ground, because it goes beyond the purpose for which I al- 
lowed the additional cross examination. 

MR. WELCH: Well, may we approach the bench? 

THE COURT: Yes, indeed. 

(Conference at the bench.) 

MR. WELCH: I am only trying to orient her for the ques- 
tion that I really want to ask. She testified that she and Mr. Levine 
stayed in the kitchen and that Mr. Noe went into the living room and 
left the door between the two rooms open. 

THE COURT: Yes. 

MR. WELCH: Now, there is no door between the two rooms, 
but I wanted to orient her before I asked her what she meant by that. 

(208) THE COURT: Well, you can argue about that in your summing 


up, but, of course, you have a right to ask her about this, but Iam not 


going to let you ask her to repeat the testimony that she has already given. 


That is what I mean. 


MR. WELCH: Well, I will eliminate that. I thought I was 
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being fair with her to orient her on that. 
THE COURT: Well, I would rather have _ not use the 
remote approach. | 
MR. WELCH: Very well. 
(Conference at bench concluded.) 


BY MR. WELCH: 


Is there any door between the kitchen and the living room? 


A Yes. | 
Q Where is it? Will you show me the door a the kitchen 
and the living room? 
A There are two doors. There is a door here and adoor here 
(indicating on diagram), and then this open up into the living room. 
Q When you testified that Shannon Noe went out of the kitchen 
into the living room and left the door between the two —_— open, did 
you mean the bathroom door and the bedroom door? . 
I meant the kitchen door and the living room door. 
Where is the door from the living room to the kitchen? 
Right there. : 
The door of the living room is up here; ien't it? 
That's right. | 
And that is what, how many feet, maybe 25 feet from the 
kitchen? 
A A good distance. 
Q And is that the door you mean that Shannon left open when he 


went out of the kitchen into the living room? 








A That is the door I meant. 


Q You didn't mean to - - te 
THE COURT: Just a moment. Let her resume her seat. 
BY MR. WELCH: 

Q Actually, that involves two doors, doesn't it? That is, 
leaving the kitchen door open, and then leaving the living room door - 
open? 

A That's right. wr 

Q Now, I asked you on examination if, when Shannon went 
into the living room and left the door open, he was where he could hear 4 
what was being said in the kitchen. Do you remember I asked you that? 

A Idon't remember you asking me that. 

Q Well, do you remember that you said you didn't know whether 
he could hear me or not? 

A No, I don't. 

(210) Q But you do know now that when Shannon went to the living ? 
room, he went out of the kitchen and all the way up the hall, passed the 
bathroom, passed the bedroom, passed the stairs into the front room; 
isn't that right? 

A That's what I said, yes. 

Q That's what you said today? 

A That's what I said yesterday. 

Q Yesterday, did you tell the Court and Jury that he had to go 


up a 25-foot hall to get into the living room? 


A Iwasn't asked how far it was. I told you that he went from the 
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kitchen to the living room, which he did. 


Q What you actually did, and correct me if I'm mistaken, 
is give the impression that he walked out of one room into another 
and left the door open between both rooms? | 

THE COURT: That is a matter of comment that you can 
argue, but I do not think that is a proper question. 
BY MR. WELCH: 

Q Now, when you and Mr. Levine sat down in the kitchen, 
you sat at the table, you say? 

A Yes, sir. 

Q Where, with respect to the four walls of the kitchen, was 
the table located? : 

(211) A It is onthe right-hand side about where - - ae see the 
writing of "kitchen," and you see the twelve and four, or whatever those 
figures are. I can't quite see them from here. Well, right in there be- 
tween the two windows is where the table sits, or sat at that time. 

Q You mean between this window and this one? 

Yes, : 

The table fits here against the wall? 

Yes, sir, along that wall. : 

Was one end of the table against this wall, ee this one here? 

A Ididn't say that. I said it sat adjacent to that wall in between 
the windows, the window that is below that and the Maas that is up 


there. 


Q Well, I am only asking you, did one end of the table sit 
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against the back wall or the front wall? 
A Neither wall. - 

Q When you sat down at the table, were you facing the 
kitchen, or was your back to the - - were you facing the hall, or 


was your back to the hall? 


A My back was to the hall. ° 

Q And as Mr. Levine sat at the table, was he facing the hall? ' 

A His back was to the hall. ” 

Q Well, if we consider that the table was sitting in here - - : 

A If you let me come down there, I will show you. 4 

(212) THE COURT: You may come down and show where the " 
table stood. 


THE WITNESS: (At the blackboard) The table sat right 
here. I was sitting on this side with my back to this wall, and he was 
sitting here with his back like this, but his back was also away from the 
door. I was sitting here’ with my back facing this wall. 

BY MR. WELCH: 

Q Now, during the time that you and Mr. Levine were sitting 
in the kitchen, was Betty Mae in the kitchen? 

A No, sir. 

Q Did you see where she was? 

A I saw her as we came up the steps. She was standing on 
the second landing, and she went into the living room as we went into 


the kitchen. 


Q By "second landing" you mean up at the top of the stairs 
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on the second floor? 


A That's right. 


al QQ. So, the last you saw of her, she went into the living room? 
i ; 

A Yes. 
° Q Atnotime after Mr. Levine came upstairs did you see 


her get closer to the kitchen? 

(213) A I saw her as we came out of the kitchen, I saw her again; 
but I didn't see her here while we were in the kitchen. She didn't come 
in the kitchen. . 

Q Do you mean after the conference was finished? 
A Yes, sir. | 
Q_ And you and Mr. Levine were coming out of the kitchen 


when he was leaving. Where did you see Betty Mae? 


A Standing in the living room door. 

Q Standing in the door? 

A Yes. 

Q Now, is there a door here in the lower hall at the foot 
of the stairs? : 


A Yes, sir. 

Q What kind of a door is it, an ordinary door that one opens 
with a knob like one of these doors? ! 

A It was a door to another apartment, an <a door; 
yes, sir. 3 


Q Adoor to an apartment? 


A Yes. 
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Q Where were you referring to? I was referring to the foot 
of the stairs in the lower hallway. 7 
A That is a little closet door. 
Q Is there a door across the stairway? 
A Well, it was at the time we lived there. 
Q When was it changed to a closet door? . 
(214) A Well, I didn't understand your question at first. I thought 
you meant at the foot of the steps, at the side of the hallway. * 
THE COURT: I think we will suspend at this time. Do you 
have much more? 
MR. WELCH: Well, enough probably to take several mi- 
nutes, maybe. 
THE COURT: Well, I think we will suspend at this time, 
and I hope you can bring it to a head promptly. Perhaps you can do 
that if you have an opportunity to think over what you want to ask her 
over the weekend. 
MR. WELCH: What I am doing now is thinking how it will 
make the examination and comply with your rulings not to ask what I 
want. 
THE COURT: Well, I merely meant I wasn't opening 
cross examination for all purposes. 
Ladies and gentlemen of the Jury, we will recess this trial 
at this time until 10 o'clock on Monday morning. Now please remember 
over the weekend what I have told you before we started this trial, not 


to discuss this case with anyone, not even at home with members of your 
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family. I know there is a temptation to do so sometimes, but you 
must not yield to it, and do not let anyone speak to son) about it. 

You will be excused at this time, and please be back 
in your seats in the Jury box a few minutes before 10 o'clock on 
Monday morning. 


(215) (Whereupon, at 3:55 o'clock p.m., the above-entitled 


matter was recessed.) 
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PROCEEDINGS } 
THE COURT: Before the Jury is brought in, I would like re 


to have counsel come to the bench. 


(Conference at the bench:) 


THE COURT: I have given the present status of the case a 
great deal of thought over the weekend. The principal witness called : 
by the Government, Doris Nichols, was cross examined at great length | 

* 
after her original direct examination was concluded, which incidentally - 
was very short. ; 

I felt that in view of the fact that this is a case that depends P 


entirely on oral testimony on both sides, and because of the importance of 
the matter, a great deal of leeway, more than usual, should be permitted 
to cross examining counsel, and I acted accordingly. 

Now, as I said a moment ago, cross examination went to 
great lengths. It got to a point where the witness almost collapsed, and 
she did burst into tears because she was questioned concerning the rape 
out of which this case arose as a side issue, and the question contained 
an insinuation that she wasn't raped at all. 

I felt that counsel was within his legal rights, even though I 
bemoaned the turn that the questioning took. However, there is a limit 
even to the leeway that should be granted under those circumstances. 
Witnesses are entitled to protection as well as defendants and all parties 
to lawsuits. 


(216) It has been an oft-repeated reproach to the administration 


of justice that many lawyers, perfectly fine lawyers, go too far in attack- 
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ing the character of witnesses in their zeal in protection of their clients, 
and it is for that reason many an honest person dreads the thought of 
being called as a witness. I have always thought there was some basis 
for that reproach. | 
I always felt, also, that it is one of the duties of the Judge 
to protect a witness. In this respect, of course, a Federal Judge has 
greater power than a State Court Judge, because the Finder’ Judge has 
all the powers of the common law Judge. 
Now, also, the other witnesses were cross | at length. 
The little 10-year old girl was cross examined about an biesipe and it was 
remarkable that she didn't collapse, that she didn't collapse physically 
as well as perhaps mentally. | 
Now, when this map was introduced, of course I did not 
think anyone was going to go to the trouble to have a detailed map drawn 
to scale, but I think that was commendable. I thought that since cross 
examination consumed a great deal of time as to the location of the vari- 
ous parts of the ‘etenien of the building, for instance, where the bannister 
was and so on, that there could be an agreement on the sketch or diagram 
” (217) of the premises. Well, that was introduced, and counsel for the defendant 
asked leave to recall Government witnesses for additional cross examina- 


tion. 


With some misgivings, the Court granted that request, largely 


with the view to do away with any suggestion, no matter how remote it 
might be, that the defendant, who has a great deal at stake, was not given 


every opportunity, every possible opportunity, to clear himself. It was 
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the understanding of the Court, and perhaps the Court apparently mis- : 
understood, that all that counsel wanted to do was to ask a few questions 
in order to locate precisely the various occurrences. It was not the “ 
Court's intention to allow a recross, a reexamination of the witnesses, 

using that map as a vehicle for a general reexamination. = 

We must realize this, that the Government witnesses in 
this case have to testify whether they choose to do so or not, whether they 
would prefer to do so or not. They are not parties to the lawsuit. It 
isn't like a case of a plantiff taking the witness' stand in order to testify 
in behalf of a claim that he is making, which perhaps is not well-founded, 
and which sometimes is exaggerated. 

I am not going to permit this to be an unnecessarily harsh 
ordeal for the witness. I think the defendant has been sufficiently protected 
by the full cross examination already had of every witness. 

(218) As I said before, a great scope and greater leeway was per- 
mitted than is usually the case, because the entire case depends on oral 
testimony. However, as I said, before, the witness is entitled to protec- 
tion against an undue and unnecessarily harsh ordeal. I am not going to 
permit this Courtroom to be turned into a mental torture chamber, and I 
feel that while not intentionally, Doris Nichols has been subjected to an 
experience that I prefer not to characterize. I shall permit no further 
cross examination. 

MR. WELCH: Well, this comes to me rather astoundingly. 


THE COURT: I beg your pardon. 


MR. WELCH: It is rather astounding to me that your Honor 





has come to that conclusion. 

With respect to Doris Nichols - - 

THE COURT: The Court doesn't enter into debate with counsel. 

MR. WELCH: Your Honor hag put considerable on the record 
as to your reasons, and those reasons leave it to the oe reader to con- 
clude that counsel for the defendant has more or less abused these wit- 
nesses. : 

I think as to the little girl, I think I was ne cureddl anal calien 
and patient with her - - 

THE COURT: You were very polite to the little girl. Iam 
glad to say so on the record. However, you cross examined her for over 
an hour. 

(219) MR..WELCH: It was necessary to do it. 

THE COURT: You were very polite to the little girl. I ob- 
served that very carefully. However, and I have no criticism of what you 
did, questioning a 10-year old girl for an hour, and finally I called the 
noon recess, and then the questioning was resumed after the recess, and 
fortunately she had a little rest, I srenuie during the recéun. That isa 
very difficult experience for a little girl no matter how kindly the ques- 
tioning is, but I am not going to permit any further cross examination. I 
think you have exhausted every line of inquiry. : 


MR. WELCH: If your Honor intimates you don't wish to make 


any reply or comment, I shall be silent. But I would like to call your at- 


tention to a couple of things. 


THE COURT: Yes, I want to be fair to you. 
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MR. WELCH: For instance, I can feel no sympathy in my 
heart for the so-called collapse of Doris Nichols. I think it was staged. 
This is my honest opinion. 

THE COURT: Well, it was not. From the Court's observa- 
tion, it was not, and I think certainly it was entirely unnecessary to sug- 
gest that she wasn't raped at all, or to insinuate that. 

(220) MR. WELCH: Well, I don't think she was; that is why I sug- 
gested it. 

Now, we were going to ask your Honor to let the record of 
this case of the rape case be admitted to show thas jury did not convict 
these boys of rape. 

THE COURT: That does not prove she was not raped. 

MR. WELCH: It shows a jury didn't believe her story that she 
was raped. 

THE COURT: No. Well, anyway, as I say, counsel must use 
his own discretion as to what he must do in a defense of his client's rights. 
There are many lawyers who at times have to do things that they consider 
unpleasant, but they consider it their duty to do, and every lawyer must be 
a judge of that himself. However, the ultimate control of the extent to which 
cross examination may go is in the Court, and I want to point out that the 


extent of the cross examination has been very broad, very full, and the 


Court did not limit the original cross examination very much because the 


r 
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Court had in mind the thought that the entire case on both sides depends 
aos upon oral testimony, But I think there has been enough cross examination, 
and there will be no more. 1 
- MR. WELCH: Your Honor, on Friday, if I ae point out the 
record to you, this woman, Doris Nichols, deliberately contradicted, 
squarely mnokinitiobed testimony she gave Tuesday. : 
THE COURT: That's correct. You know, eve an honest 
? witness can get confused if they are questioned long enough. 
(221) Now, I am not going to enter into debate with counsel. I have 
made my ruling, and you may note an objection on the ary 
MR. WELCH: Is the ruling that I cannot finish my cross ex- 
° amination of Doris Nichols? , 
THE COURT: My ruling is this, gentlemen: I think it was a 
mistake of judgment on my part to permit a reopening of a examina- 
tion merely because the map was offered in evidence, and therefore I 
withdraw the permission thai I gave. 3 
MR..WELCH: Now, how about Shannon Noe? May I recross 
examine him to some extent? | 
THE COURT: No, I will not permit a nedpeniiyg of cross ex- 
amination merely because the map was introduced in eevidduce. Suppose 
a map had been introduced before the Government rested? The Govern- 
ment had a right to introduce it at the end of its case as well as the open- 


ing. That would not have been any reason for allowing further cross ex- 


amination. 


MR. WELCH: The Government ordinaxily would present the 
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map based upon the testimony of their witnesses. In this case the 
Government said nothing whatsoever about respective positions in the 
house. They said nothing about locations of stairways or doors. That 
was all brought out - - 

(222) THE COURT: As a matter of fact, I thought the map was 
for your benefit because on cross examination, particularly of the little 
girl, there appeared to be some debate or dispute as to the locations of 
various features in the interior of the building. For instance, the ex- 
act location of the bannister and so on. It seems to me both sides would 
be helped by having a map, but I will not permit that as a vehicle for re- 
opening of the trial. 

MR. WELCH: It was because I thought that some plat would 
be helpful that I used the blackboard. The reason counsel for the Govern- 
ment brought in the plat that has been introduced is because he felt that 
based on his cross examination of the defendant, it flatly contradicted 
some of the defendant's testimony. That being so, I felt that we would 
be entitled to some further cross examination of these witnesses, and I 
thought your Honor agreed with us on that. 

THE COURT: I have made my ruling, gentleman; there will 
be no more cross examination of the Government witnesses. Now, you 
may note an objection on the record. 

MR. WELCH: Well, I do. 

THE COURT: And if you wish to move to strike the map 


from the evidence as being offered after both sides rested, I will en- 


tertain that motion. 
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MR. WELCH: Well, I won't do that, because the Jury now has 
seen the map. They have gotten the import of what counsel for the Govern- 
ment claims contradicted the defendant in distances and so forth. 

(223) I would like to most urgently ask your Honor - : 

THE COURT: You can use all of that in your argument to the 
Jury. 

MR. WELCH: I most urgently urge your Henet to permit me 
to recall Shannon Noe for some specific questions with ee to the loca- 
tion of the witnesses at the time of the conversations, and at the time the 
defendant came in the house as related to the map itself. , 

THE COURT: No. I do not think it makes any difference. 

I will not permit you to recall Shannon Noe. I will change = ruling that 

I made allowing you to reopen cross examination, because frankly it might 
have been misunderstanding on my part, because I do not want to intimate 
you said anything which would lead me to the thought that I had; but the 
thought that I had was that you just wanted to ask a few questions to orient 
some of the testimony with the map, and that was the only reason why I 


allowed you to reopen the cross examination. I had no intention of per- 


mitting reopening to the extent of practically asking the witnesses to tell 


us their story over again. 
This cross examination, which I assumed us take a few 
questions, lasted over a half an hour, and I am going to et it off where 
it stands. : 
(224) MR. WELCH: Well, I wouldn't be more than five or six minutes 


with Mr. Noe. 
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THE COURT: Very well, if you will not be more than five 
or six minutes; I will permit you to recall Shannon Noe, but I will not 
permit Doris Nichols to be recalled, because I think she has been sub- 
jected to sufficient an ordeal, and I will not permit the little girl to T 
be recalled. 

MR. WELCH: Well, your Honor, I didn't intend to ask to ‘ 
recall the little girl. 

THE COURT: Very well. * 

MR. WELCH: While we are here, could we ask you some- 
thing else ? We have discussed this matter with the District Attorney. * 
Would your Honor permit us to offer in evidence the record in the rape 
case? I forget the designation of it now. What we want to show from that . 
record, of course, is that these boys were charged with rape; she was 
the complaining witness, and that the jury found the boys not guilty of 
rape, four of them, anyway. 

THE COURT: I think if you want to make a record, you'd 
better make a formal offer and I will rule on it. I will permit you to 
make the offer, of course. - 

MR. WELCH: Is the rape case file here? I thought Mr. 

Caputy referred to it the other day. 

THE COURT: I think then you had better make the offer 
in open Court. 

MR. WELCH: Before the Jury? ” 


(225) THE COURT: No. Suppose you do it here. 


MR. CAPUTY: I don't have the rape file here, your Honor. 
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THE COURT: Well, you can offer it in the absence of the 
transcript but make the final offer; I think it should be rélerred to by name 
and number and so on. : 

MR. WELCH: I realize that. Mr. Caputy, you did have it 
at the beginning of the trial. Can you get it again? : 

MR. CAPUTY: Yes, I believe it is 569-57, iit the first 
defendant was Lewis, and there were five defendants in all. 

THE COURT: Well, after all, if defense sean wants to 
make the offer it is their responsibility to put the offer in such a form 
that it can be entertained. : 

MR. WELCH: We did speak to Mr. Caputy about it, and I 
thought the file was still in the Court, because it was here at the begin- 
ning of the trial. : 

MR. EARNEST: That is Criminal Case No. 569-57. 

THE COURT: What are you asking? 

MR. WELCH: We are requesting that your —— accept in 
evidence, on behalf of the defendant, the record of the criminal case in- 
volving the charge of rape by the complaining witness, Doris Nichols, 
in this case, and the record is Criminal No. 569-57, U.S. versus Lewis 


and others. 


THE COURT: What portions of the record are you offering 


in evidence? 
(226) MR. WELCH: We want to show - - 
THE COURT: What portions of the record? 


MR. WELCH: The portions of the record are the_indictment 


and the name of the complaining witness. 
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THE COURT: What portion of the record? 

MR. WELCH: Well, I don't have it here, but the indictment 
which I assume will show the name of the complaining witness and the 
names of the defendants; also the portion of the record which covers the 
verdict of the jury and the docket entry with respect to the conclusion 
and disposition of the case. 

MR. CAPUTY: The verdict of the jury, your Honor, was guilty 
of assault with attempt to commit rape and not rape, and I might say that 
the defendant represented by Mr. Levine is now at St. Elizabeths. He 
has not been tried. 

MR. WELCH: We would want that in. Four were tried and 
one sent to St. Elizabeths. 

THE COURT: If you have any part of the record, you will have 
it allin. But is there any objections? 

MR. CAPUTY: Well, I don't have too much objection to it. 

THE COURT: Is there any objection? 

MR. CAPUTY: Yes. 

THE COURT: Objection sustained. 

(227) MR. CAPUTY: It has no bearing on this - - 

THE COURT: The objection is sustained on two grounds: In 
the first place, the Court in the exercise of its discretion declines to re- 
open the case for the purpose of permitting this offer to be made; second, 
even if this offer were made intime, it is irrelevant, the record is both 


irrelevant and incompetent. The outcome of the rape case is, of course, 


immaterial on the question as to whether this defendant represented him- 
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self to Doris Nichols as a police officer, which is the only question to be 


tried in this case. 


MR. WELCH: We think it is material as to whether the com- 


plaining witness is being truthful. | 

THE COURT: I have made my ruling, gentlemen, and you 
may note an objection. | 

The Court might add that this is not a competent method of 
impeaching a witness. The fact that some other jury mity not have believed 
her is immaterial, which actually the record does not show, because the 
jury in its discretion and in the exercise of mercy might Save found the 
defendant guilty of a lesser offense than that charged in the indictment. 
That does not signify — so far as the credibility of — is 
concerned, and moreover, in view of the fact that one defendant is in 
St. Elizabeths Hospital and has not been tried would detract from the pro- 
bitive value of the record. But in any event, it is not competent, and in 
the exercise of its discretion, the Court declines to reopen the case for 
that purpose. : 

(228) MR. WELCH: Then the status is that we may not recall and 
conclude what we had in mind for further cross examination of Doris 
Nichols, but we may recall Shanon Noe for not more than five or six 
minutes? . 

THE COURT: Exactly. You may bring in the Jury. 
(Conference at bench concluded.) : 
THE COURT: You may proceed. 


MR. WELCH: Shall I proceed to call Shannon Noe? 
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THE COURT: Yes, with the limitation that was indicated. 

MR. WELCH: Yes, your Honor. Do you think you should make 
a statement to the Jury as to why we are not recalling Doris Nichols? 

THE COURT: Well, the Court is perfectly willing to state 
to the Jury why the Court made its ruling at the bench. 

MR. WELCH: I think it should be a simple matter, that we 
were intending to recall her but your Honor feels, for certain reasons, we 
cannot. 

THE COURT: I am perfectly willing to state in open Court that 
I have cut off further cross examination of Doris Nichols because she has 
been examined at great length, and when I allowed her to be recalled for 
further cross examination, because the map was offered in evidence, it 
oe Court's understanding - - no doubt it was the Court's fault and 
not counsel's - - that all that was desired was to ask a few questions of 
her to correlate some of the events with the map and not to go over her 
whole story a third or fourth time. I think she has been cross examined 
at great length, and I do not think she should be subjected to any further 
cross examination. 

Whereupon 

ALVIN SHANNON NOE 
was recalled to the stand as a witness by counsel for the Defendant and, 
having been previously duly sworn, was examined, and testified further 
as follows: 


CROSS EXAMINATION (Further) 


BY MR. WELCH: 
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Q Mr. Noe, you recall your original testimony with respect to 
arriving at the house? : 

A Yes, sir;I do. 

Q And you also recall your testimony with respect to coming 
to the door to admit Mr. Levine? 3 

A That's right. 

Q Now, tell me, when you and Doris Nichols oe downstairs 
to let Mr. Levine in, did either one of you remain at the foot of the stairs, 
or did you both go up to the front door? | 

A We paused briefly at the foot of the stairs. 

(230) @ You paused briefly at the foot of the stairs, and then did both 
of you go on to the front door? : 

A Yes, sir. 

Q Who opened the front door? 

A Doris. ! 

Q Doyou recall when you testified here last week that you testi- 
fied as follows: : 

"Q When you got to the front door, Mr Levine was right 
along side of you?" : 

And you answered: 

"A That's right." 

"Q When you rang the bell and knocked on the door, Doris 

Nichols came downstairs and opened the door for both of you?" 

"A That's right." 
Q Doyou remember giving that testimony? 


A Yes, sir. 
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Q Which is correct? Did you arrive at the front door walking 
from 7th Street with Mr. Levine, and did Doris Nichols come down and 
let both of you in, or were you upstairs and come downstairs with Doris - - 
MR. CAPUTY: Objection. 
THE COURT: Objection sustained. I want to make it clear 
that I am going to limit this short cross examination merely to matters re- 
lating to the map so that you can orient any of his entire testimony with 


the map. I shall not permit another interrogation concerning other matters. 


(231) MR. WELCH: Well, I thought that I was trying to orient 


his testimony now with the map. 

THE COURT: No. I will sustain the objection. 

BY MR. WELCH: 

Well, did you come to the front door? 

Yes, sir. 

With Levine? 

MR. CAPUTY: Objection. 

THE COURT: Sustained. He testified to all of that before. 
You cross examined him at length, and I shall not permit another cross 
examination of that. I am not going to permit the map to be used as a vehicle 
for reiteration of the cross examination. 

MR. WELCH: Well, I have no questions then. I do not want 
to try to just prove this map with this witness. If I can't use the map to 
show the circumstances of his testimony, I certainly don't want to prove 
a map prepared by a police officer. 

THE COURT: Very well. You may step down. 


(Witness excused.) 
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MR. WELCH: We have no further witnesses. | 
THE COURT: Both sides rest? 
MR. CAPUTY: The Government rests. 
THE COURT: Come to the bench, gentlemen. 


(Conference at the bench:) 


THE COURT: Now, I believe we tentatively fixed a half 


hour limit on the time for summing up for each side. 

MR. CAPUTY: May I make a suggestion in that regard, your 
Honor? | 

THE COURT: Yes. 

MR. CAPUTY: I was wondering if I might not request more 
time. May I ask for 40 minutes? 

THE COURT: Forty minutes? Well, I always allow the 
same time to both sides. I will allow 40 minutes a side, but I do want to 
remind counsel of course, as counsel well know, there is no rule of pro- 
cedure requiring the maximum time to be exhausted. 

MR. CAPUTY: Yes, your Honor. 

THE COURT: That, of course, will include your rebuttal. 

MR. CAPUTY: Yes, your Honor. : 

THE COURT: Now, I think I have disposed of the requests for 
instructions. I am going to change one word in one of your requested in- 
structions. : 

In instruction number three you referred to prosecuting wit- 
ness. I changed it to complaining witness. I think that is an inaccuracy. 


The complaining witness is a term that we often use when a witness is a 
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victim of a crime here. I am going to refer to her as Government witness 
rather than complaining witness. 

(233) MR. WELCH: Well, if the Government doesn't prove she was 
a victim by the alleged circumstances - - 

THE COURT: I will not refer to her as a complaining witness. 
I do not know if she made a complaint or not. 

MR. WELCH: Certainly none of the Government representa- 
tives were present. 

THE COURT: You have a right to refer to her as the com- 
plaining witness. I will not censure your phraseology, but I will refer to 
her as a Government witness. After all, she has nothing to gain or lose 
whether the defendant is convicted or acquitted. 

Now, I want to remind counsel that it is not my practice, 
as counsel of course know, to permit counsel in their summing up to 
refer to the requested instructions that I granted. I include them in my 
own instructions to the Jury. 

MR. WELCH: We do have to have some latitude in speaking 
of what the law in the case is, with respect to the facts in evidence; do 
we not? 

THE COURT: But I do not approve of, "The Court will in- 
struct you so and so." 

MR. WELCH: I understand; avoid, "The Court will instruct 
you so and so?" 


(234) THE COURT: Yes. The reason is this: They get the in- 


structions twice, and some times they get the instructions out of context 


























and draw false inferences. 
It used to be followedhere because one time this was a local 
Court, and our practice in this Court was based very largely on Mary- 
cst, | 
MR. GENN: If the Court, please, we intend, of course, to 
make a motion to dismiss. 


THE COURT: You may make it. You want to renew your 


MR..GENN: Yes, the previous motion. 

THE COURT: The same ruling. 

MR. GENN:. We would like to submit, with your indulgence, 
two additional instructions. : 


THE COURT: Very well. 


MR. GENN: This is in different phrasing from the prior one. 


THE COURT: I am going to deny mmber five, That is a true 
statement in a certain sense, but it isn't applicable to this case, because 
a member of the Bar is an officer: of the Court ina figurative sense, If 
that term is used to a layman, tise Teysnan iw oe 4 get thik ampeenion that 
that means that a member of the Bar is an employee of the Court. 

(235) I am going to deny mmber six. Intent to defraud ig the stumb- 
ling block, I think, in your proposed instruction. The exiles that you cite 
relate to a Federal statute. The Federal statute is woud a little dif- 
ferently from the District of Columbia statute under which this prosecu- 
tion is based. Moreover, if I were to use intent to defraud, I would im- 


mediately add it doesn't mean to defraud of money or of property. It might 
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mean to fraudulently get her to make a statement. You wouldn't 
want me to charge that. 

MR. GENN: May I be heard on this? 

THE COURT: Yes. 

MR. GENN: If the Court should strike out - - we would take 
exception to the requirement of intent, because we feel it would be neces- 
sary in any event, I mean, if the Court should strike out the intent require- 
ment we would take exception, because I concede these are cases under the 
Federal statute and that has been interpreted to require intent. 

THE COURT: Exactly. 

MR. GENN: But we maintain these statutes are similar and 
that you need the intent element in this case, because in the criminal 
statutes you would have to show some wrong. However, even in line 
with the Court's ruling, if we eliminated "and with the intent to defraud 
Doris Nichols and Sharmon Noe," and just leave, "knowingly," I think 
it would comply with the Court's feeling. 

(236) THE COURT: Well, I am going to cover the subject in my 
own way. Of course I am going to instruct the Jury on reasonable doubt, 
and of course, I am going to enlarge the elements of the offense that the 
Government has to prove. 

MR. GENN: We feel the reliance of Doris and Shannon Noe 
ig an element of reliance in this case too. 

THE COURT: I will not instruct that. I will cover the situation 


in my own way, which I think will be adequate and correct. 


MR. GENN: If the Court please, the record does, I believe, 
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already show the motion to dismiss which you have denied. The motion 
for judgment of acquittal on the insufficiency of the evidence, which you 
have also denied. i 

THE COURT: You have made the motion both at the end 
of the Government's case and at the end of the entire case and also at 
the end of the case again, after it was reopened and closed i sO 
that you have adequately protected the record. : 

MR. GENN: One other point, if I may, with Fexcat to 
number three where you added the proviso, is it the Court's position 
then, if I may inquire - - | 

THE COURT: The Court does not have a position. The 
Court rules, but it does not take positions. | 

MR. GENN: Is it the Court's ruling that an attorney may 
not attempt to persuade a witness to talk to him? Is that what the in- 
tention of the ruling is under that proviso? | 

(237) THE COURT: Yes. : 

MR. GENN: And, of course, we have noted our exception to 
that proviso already. | 

THE COURT: Yes. 

MR. WELCH: Does your Honor feel it is unnecessary for me 
to make any further coment in our discussion with respect to cutting 
off the further cross examination of Doris Nichols. | 

THE COURT: I do not think it is necessary. You have noted 


an objection, and an objection is noted to the refusal of the respective in- 


structions tendered by the defendant, which the Court refused. 
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MR. WELCH: Will we start argument right away, or will 
you take a recess first? 

THE COURT: We will take a five-minute recess before 
counsel commences argument. 

{Whereupon a brief recess was taken.) 

THE COURT: Mr. Caputy, you may proceed. 

MR. CAPUTY: If your Honor, please, members of the Jury: 
The question to be resolved by you is whether the defendant, on June 
the 28th, 1957, in the District of Columbia, represented himself to 
be a police officer and attempted to perform and exercise the duty and 
the authority connected with that office. 
(238) Now, we are in agreement, members of the Jury, on some 


things in this case. We are in agreement that the defendant in this 


case had gone to the premises of 634 "E" Street, Southwest, in the 


District of Columbia, and by stipulation we also are in agreement that 
the defendant was not, on June the 28th, 1957, a member of the Metro- 
politan Police Department, and was not then and never was a member 
of the Metropolitan Police Department. 

And we are also in agreement, members of the Jury, that 
Doris Nichols was a witness in a criminal case involving an offense 
against her, but from that point on, members of the Jury, as to 
what had taken place on the premises at 634 "E" Street, Southwest, we 
are in disagreement. 

So, it is a question that you yourselves, based on the 


evidence, must resolve. 
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Now, what did the Government evidence chew? The Govern- 
ment's evidence showed that on June 28th, 1957, that Doris Nichols and 
her children and one Shannon Noe, living at 634 "E" Street, Southwest, 
> in the District of Columbia, that they lived on the second floor and occu- 
pied the entire second floor of the premises, and that also no one lived 
on the first floor and that there was not a third floor in the premises. 

The evidence disclosed that on June the 28th, 1957, somewhere 
between 10:30 and 11:30 o'clock at night, there came into the premises 
the defendant, and he does not deny going into the aebuiteen: The evi- 
dence discloses that when he came into the premises, seed is cor- 
Scrate’ by the witnesses; three witnesses testified to it that he said 
° to Mrs. Nichols, "My name is Howard D. Levine, and I ion a police 
officer", and whereupon she replied, "From Number Four?" and 
he said, "Yes." And the evidence, also corroborated by ie witnesses, 
was that that statement also included the words, "I want is talk to you 
about the case", and she said, "I have already given a statement to the 
Sex Squad." | 
. Whereupon, he is alleged to have said, "I am _— in the 
case, and I have just been assigned." Now, that has been corroborated 
by Shannon Noe, and by the young girl, Betty Mae Nichols. 

The evidence as we presented it also disclosed that as a 
result of that representation made by the defendant that Doris Nichols 
and Shannon Noe and the defendant went to the apartment on the second 
floor, and the scene shifts just a little bit on the second floor, and the 
evidence discloses that on that floor, just after they had action on 


through the landing, a statement was made by Shannon Noe to the effect, 
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"Were any credentials shown?" And this defendant is alleged to have 
replied, "I don't have to show you credentials." or words to that effect. 
"I told you who I am, and if you don't keep quiet or shut up and get out 
of here, I will have you locked up." 
(240) The evidence discloses that, and there is no contradiction 
on this, that Doris Nichols and the defendant went into the kitchen, and 
while in the kitchen she, Doris Nichols, proceeded to give a statement 
of the offense alleged to have been committed against her, and the evi- 
dence then also discloses that shortly after she began to give that 
statement there appeared into the kitchen Shannon Noe who again said, 
"T still don't think you are a police officer", whereupon the defendant 
is alleged to have replied, "I told you that I did not come to see you", 
or words to that effect. “And if you don't get out of here and shut up, 
I'm going to have you locked up." 

Now, that statement allegedly made by this defendant, 
members of the Jury, was testified to by Doris Nichols, Shannon Noe, 
and was also testified to by the young girl, Betty Mae Nichols. 

Then we come down to a change in the scene again where 
the statement had been completed, and that this defendant is then tak- 
ing his leave, and then according to two witnesses, Doris Nichols and 
Shannon Noe, in the hallway, a representation was again made by Shannon 
Noe, "I still don't believe you are a police officer", whereupon this de- 
fendant answered, "I told you that I didn't come to see you, and if you 
don't get out of here I will have you locked up." 


Now, that third representation by this defendant, ladies and 
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gentlemen of the Jury, when Betty Mae Nichols was examined, she 
stated she did not hear that, but she had heard the statement made in 


the hall; she had heard the statement made by him in the kitchen, and 


(241) 
she also heard the statement made by this defendant when he first came 


there. 


That is our case, members of the Jury, so when we pre- 
sented the first witness, Doris Nichols, you know that she had been 
given and subjected to a rigorous cross examination by one of the most 
experienced and able counsel that you will ever encounter, and it was a 
detailed cross examination, members of the Jury. 


You recall that he asked her about Fairmont Street, whether 
she had lived there or not, and you recall how that aa was worded, 
and from it she candidly told you that, "I did not know whether you 
meant whether I was living with my husband, sharing the same room 
on Fairmont Street.” And you recall then further questioning by counsel 
on that point by his reference to that other case involving her, when he 
said to her, "Did you not say that you did not know where your husband 
lived on that occasion?” Whereupon she replied, "I knew where he lived 
in February, but I did not know where he was living in October when that 
other case was on trial." So there was no impeachment of her by able 
counsel, ladies and gentlemen of the Jury. | 

Then the scene, in questioning by counsel, shifts, members 
of the Jury, to another aspect, and he questioned her about that other 
case concerning a conversation she had with a person by the name of 
Barker, I believe. : 


(242) Now, you recall he had asked her, "Did you live at 416 
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10th Street, Southwest?" She said she did. "Do you know a Barker?" 
And she said, "I did.” And then able counsel asked a question, members 
of the Jury, "Did you not tell Barker that you were not raped or robbed 
by those boys, and that is was a question of money?" Whereupon she 
said, "I did not,"" and she emphatically denied that, but counsel pur- 
sued it further, members of the Jury, when he asked her, "Did you 

not only - - did you not tell him that you were only robbed?" Where- 
upon she said, "I did not", and then counsel himself, in his next ques- 


yet 


tion says, "Maybe I used the word 'only', and you recall her answer? 


She said, "I told him when he asked that I was robbed, but I did not tell 





him I was raped", because she said it is not a thing you talk about, but 
I had told Mrs. Jenkins. 

Then, members of the Jury, counsel in questioning that 
witness asked her if she knows a person by the name of Fullmer, 
whereupon she said, "I do not know a person by that name", and you 
recall a person answering to that name was asked to come into the 
Courtroom and did come into the Courtroom, and then she was asked 
if she recognized the individual-who was named Fullmer, and she said, 
"I do.” And then counsel, after the individual left the room, asked 
her, “Did you not tohim?™ And again she answered, and in definite and 
definitive tones, she said, "I talked to him, and I believe it was in De- 
nes of 1957 that I talked to him, but I don't know the date.” 

Whereupon the next question asked by counsel was, if I a 
recall it correctly, Did you not tell that person, whom you recognize 


and whose name is Fullmer, did you not tell him when you talked to him 
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that Levine showed you a police badge, a card, or something?” And 
» her answer again, members of the Jury, was, "I did not." | 
I don't know, members of the Jury, what they hope to have 
i you infer from that. Maybe counsel, in his argument, will tel you 
what he wants you to infer from it. That was her cross examination. 
* Oh, it was lengthy and it was in detail, members of the ses, but to 
every question asked by counsel, she gave an answer. : 
‘af Then we presented for your consideration another individual, 


Shannon Noe, and he told you that he lived in the premises, and he told 


you too, in corroboration of Mrs. Nichols, that that statement made by 
~ the defendant was made, that he had given his name and that he had said 
: that he was a police officer, and he also told you about, "I will have 


you locked up”, in the hallway, in the kitchen, and then again in the 
hallway. : 

He told you, members of the Jury, that he had first seen 
this defendant out in the street after he, Shannon Noe, had left the place 
° ak he called Gussie’s, and he also told you, upon a by counsel, 
that he had had two beers. Doris Nichols was asked that question by 
counsel, was Shannon Noe drunk, whereupon she replied, "He was not 
drunk, but he had been drinking." 7 

It was asked of Shannon Noe, and he said that he had been - - 
had just two beers, and he testified that as he was walking home that some 
> one called and said, "How is the Doris Nichols case coming along?" At 


which time he said, and you heard his testimony, members of the Jury, 


“We are not supposed to discuss the case." 
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And the evidence is, members of the Jury, that he went 
home. He tells you that he went and entered the premises together 
with the defendant, which is unlike the testimony of Doris Nichols, 
that he had preceded her, and then within about a minute after he came 
in. 

Then we presented the testimony of the young girl. She 
told you that she lived there and that she was the daughter of Doris 
Nichols. She is a 10 year old child. She told you that on this evening 
that she was in the living room, bedroom combination in the front of 
the house reading. She also told you that a knock came on the door and 
that she went to the landing and that Shannon Noe came in. She also 
told you that almost immediately, as she was about to go into the living 
room, that another knock came onthe door. She stated to you, members 
of the Jury, that she went in the hall then and she looked over the rail, 
pay bannister, and she saw this defendant, and she saw Shannon Noe 
there, and her mother Doris Nichols. 

You will recall this testimony where she corroborated 
both of them. She said the defendant said, '"My name is Howard Levine, 
(or leveen), and I want to talk to you about the case."" She also told 
you, members of the Jury, that her mother said, "I have already given 
a statement.” She also told you the defendant replied, "I am new and 
have just been assigned." She told you the mother said, "The only 


place we can talk is in the kitchen because all of the children are 


asleep but one." 


Now, on cross examination you recall counsel asked this 
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young girl, 'Now, did he say what he wanted that staternent for?" 
And. she candidly replied, she did not know; she hadn't heard. 


And her testimony then was that when they came up on the landing 
there on the second floor that the statement was made by Shannon Noe, 
and that this defendant then is alleged to have said, "I told you I did not 
come to see you, and if you don't keep quiet, or shut up, I will have 
you locked up." | 

She said then she went into the living room and read. Then 
she told you that as she was reading she heard then the vale of Shannon 
Noe in the kitchen, and she heard the voice of the defendant also in the 
kitchen. She told you that in that kitchen the statement was aah by 
he Noe about, "I don't believe you are a police officer", and the 


reply of the defendant, and also what counsel questioned her about 


most meticuously and with great care, "Did you hear your mother's 


voice in there, and had you heard Mr. Levine's voice in there prior 
to that time?" And she said, "No, because they were talking low." 
But she stated she heard Shannon and Levine's voices in response to 
Shannon's statement because, in her words, "They were talking in sort 
of a high voice." Then, members of the Jury, confronted with that 
testimony of the young girl, and you witnessed an exhaustive cross 
examination - - gently, yes - - of the young girl, but still searching 
in an exhaustive cross examination of a child 10 years of age, knowing, 
members of the Jury, that he could do anything with the testimony of 
that young girl of tender years. : 

You recall, members of the Jury, on direct examination 


how the girl fixed the date, that it was Friday, June the 28th. She 
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said it was that date because, "My sister Jennie's birthday was on 

June the 24th, which was on Monday, and four days later this defendant 
came to our premises." And you recall then I asked the little girl, 
"When was your sister born?" And you recall her answer, promptly, 
"She was born on June 24th, 1946." 

(247) Knowing, members of the Jury, that this young girl came 

in here to tell you whom she had seen and what she had heard, counsel 
then probed and probed to test her ability to remember, to see what 

she could remember. Need I tell you, members of the Jury, of that 
searching cross examination that counsel conducted of that young girl 
concerning the outside premises of the place? Need I tell you of the 
question he asked this girl, "How long did you live there?" And she said, 
"About four months”, and she at that time, members of the Jury, was 

9 years of age when this is alleged to have taken place, and she became 
10 years of age on the 31st of August, I believe, is her birthday. Need 
I tell you that in that’ searching cross examination by counsel, he asked, 
"Was there a front yard", and she said there was; was there a gate in 
the front of the premises of 634, and she said there was a very low 
gate. "Did that fence have a gate?" And she said, "It had a gate." 

And you will recall that he asked her how many steps there were leading 
into the premises, and you recall he asked her whether there were 
double doors, and he said, "I mean by that whether there was an outside 


door and an inside door. And do you recall how she answered? Do you 


recall the question propounded by one of the most experienced cross 


examiners, "Now where was the door in the premises? Was it to the 
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left or the right or where was it?'' And you know that she told him 
it was to the right. 

(248) Oh, but he wasn't satisifed with her. He was getting answers, 
members of the Jury, answers to questions, to every = that he 
asked, but he continued that examination of this child of tender years 
by asking her of the composition of the interior of the on and 
meticulously, and again with care, and do you recall that counsel, in 
questioning the little girl, and receiving answers, prepared in his own 
hand a sketch of the inside of the premises, and do you recail how exact 
she was, and now that we have a sketch that has been sade) members 
of the Jury, you can come to the conclusion that that examination that 
he gave her, and the answers that she gave, were accurate. 

Now, you recall one of the questions asked by him of that 
young girl, Now, from the first floor, as you go up, os to the 
second floor, how many steps are there before you come to the first 
landing?" Do you recall her answer, members of the Jury? Do you 
recallher saying that there were six or more steps, and then do you 
recall the next question asked by counsel, "Well, from that ‘landing then, 
leading to the second floor, there is another flight of steps, and how 
many steps are there?" And do you recall the answer? "Ten steps", 
she said. How accurate and how capable can one be in pemeribering. 

Look at this, ladies and gentlemen of the Jury. | Here 
is the door right here, the stairway leading to the second Piper. Here 
is the first flight of steps, and here are the lines indicating steps, 


(249) 
members of the Jury. 
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MR. WELCH: I don't want to object, but you are talking 
about the wrong thing there. a 


MR. CAPUTY: I will come to it. Here it is. 


a4 
THE COURT: You may proceed. ‘ 
MR, CAPUTY: I believe I am talking about the right thing, 8 

members of the Jury. Counsel can comment on it, if he wants to. 7 
It is my recollection that this is the rail, and we are look- ix 

ing at the second floor. She said that she was looking over the rail v 





down to the door on the first floor. 

Now, if you count these steps, members of the Jury, these 
lines right here indicate steps, and there are one, two, three, four, 
five and the landing is six steps. And then if you count these other here, ° 
as you come up then to the second floor, one, two, three, four, five, 
six, seven, eight, nine, and the landing is 10 steps. 

And that was the searching cross examination that he had 
given her, and then you recall also that he asked her, members of the 
Jury, probing her, "Do you recall what book you were reading?" And 
she said, "I don't recall.” ‘ 

Do you recall then there was a point in his cross examina- 
tion of that young girl where he said to her, "Are you finished or are 
you thinking”, when she had given an answer, and she said, "I am think- 
ing." Do you recall that, members of the Jury? That members of the 
Jury, was the cross examination of that young girl, and from her he 
got nothing. 


(250) Now, to go back a little bit, counsel, in asking Doris Nichols 
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in cross examination of her, he asked her, "Did the defendant place a 
piece of paper upon the wall, and did he do any writing?" And she 
said, "There was no writing of any kind downstairs. " She said, "Ty 
was standing there", and her testimony is at the foot of the stairs. 
That was our case. 

Might I inquire of the Court how much time has expired? 

THE COURT: You have used 25 minutes, ! 

MR. CAPUTY: Thank you. 

Then the defendant's case is presented, members of the 
Jury, and you recall we had asked him questions similar to the ques- 
tions that were asked by counsel of the young girl on cross examination 
and do you recall that in all the questions by him about the interior, you 
have the old refrain, "I'm sorry; I don't recall; I'm dreadfully sorry,” 
and you never got a definitive answer. : 

But on direct examination the defendant tells you that he 
placed a piece of paper on the wall in the hall, and he had written some- 
thing down there which was too fast, she was talking too fast, and then 
there was difficulty and they went upstairs. | 

(251) Then he also tells you, members of the Jury, that when they 
were upstairs in that kitchen, he had seen Mrs. Nichols ost up and run 
to the living room window and shout out the window, "Oh, Shannen, 
Shannon.” , 

Now, when counsel asked the question, Mr. Welch did, "Was 
there any light in that room, the living room", and he said, "No." 


“Were you able to see any furniture at or near the door?”, And his 


answer was, "No." 
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Now, if he didn't see any furniture at or near the room, 





how in the world could he see her running into that living room and stick “ 
her head out the window and shout, "Shannon, Shannon, come back here." ied 
Now, you recall his testimony was that in that kitchen - - bd 
and the complaining witness said the table was in the kitchen right here 7 
between the two windows - - you recall that the defendant corroborated ¥ 
the witness when he said that her back was to the kitchen door and that i 
he was seated right about here (indicating), and it was a direct rectangu- . 
lar table, and you recall he said that the table was flush along the side . 


wall. And he wants you to believe, members of the Jury, that seated 





at this table here, flush against this wall, that he could look down the 








hall, could look down the hall 27 feet and 8 inches and see that living 
room door. I say to you members of the Jury that it is a physical im- 
possibility for him to have seen it. 

(252) Now, you recall that on cross examination he was asked “i 
where the stove was, and he said the stove was in the rear directly in 
his vision as he came into the room. By that he means, members of < 
the Jury, the stove was here. If the stove was here directly in his 
vision, then the table was here, 

Then there is another thing, members of the Jury. He does 
corroborate Doris Nichols. He was asked on cross examination, "Did 
she not tell you that she didn't want to give a statement because she had 
already given a:statement?" And you recall his reply? "She did men- 


tion the fact that she gave a statement and that she was reluctantly giv- 


ing me this statement." 
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Then there is another statement I will call to . minds, 
and then sit down for this appearance. He said to you, members of 
the Jury, that Doris Nichols was giving him a statement on the first 
floor and that he was writing it on a piece of paper which Ke had against 
the wall, but on cross examination he was asked, "Can you tell us the 
composition, whether this was the inner door on the first floor" , and 
his answer was, "No, it was dark in that hall." 

Now, if it was dark in that hall on the first floor, members 
of the Jury, how could he have had that paper against the wall and been 
writing on it? 

(252) We ask you, under the evidence in this case, to return a 


verdict of guilty as charged. 


me ag er 


— 
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x xe * * EXCERPT * * * * % 

(The following excerpt consists of Mr. Welch's summation 
to the jury, which commences at the bottom of page 253 in the main 
transcript.) 

MR. WELCH: May it please the Court, and you ladies and 
gentlemen of the jury, I feel quite complimented, of course, by the 
nice things Mr. Caputy said about me, but we don't try these very 
serious and important criminal cases on compliments betwen counsel, 
or denunciations. 

I find myself quite mentally confused as to just how to ap- 
proach the argument in this case. In the short time allotted it would 
be just impossible to take the testimony of each witness and analyze 
it and show wherein the witness' testimony contradicts itself, and 
wherein the witnesses contradicted each other. I am a little at a loss, 
also, because after listening to counsel's argument, it seemed to me 
that he has disinterested himself immensely with such simple things 
as measurements and the relation of doorways, and has overlooked 
entirely the relationship of the location of doorways and stairways and 
so forth to the essential and important testimony of the witnesses 
presented by the Government. 

Now, let me remind you that in a case of this kind the de- 
fendant, just as any of you if you were sitting here as a defendant at 


the counsel table, is presumed to be innocent, and he is presumed to 


lee innocent until the witness is produced by the Government and other 
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evidence offered by the Government which convinces you beyond a 
reasonable doubt that he is not innocent. And I should err to think that 
you, sitting as jurors, are sufficently impressed with the credibility 
of the Government's witnesses to feel that you could have no reasonable 
doubt of your own guilt, if one of you were sitting at this table, based 
upon that testimony which has been offered by the Government. 

Now, as I sat here and listened to Mr. Cysay, I couldn't 
help but wonder whether his version of the testimony of the witnesses 
today is what it was at the time he began to prepare his case for trial. 
When Government counsel, or any other counsel, in tte of a law- 
suit before a jury and the Court offers a witness on the witness stand 
to testify under oath, the counsel producing that witness vouches for 
the integrity of the witness. What does that mean? It means that he 
is supposed to have considered carefully and reflectively the testimony 
of that witness as related to the testimony of other witnesses and that 
he, himself, is satisfied of the validity of the major circumstances 
and the major events and conversation which he intends to have those 
witnesses relate for the ears of the jury. : 

(253B) Now, I am just wondering what did happen, for instance, 
in Mr. Caputy's office when Doris Nichols and —s Noe and 
Betty Mae came in there to tell him what they knew about this case. I 
can imagine that he asked Mrs. Nichols to tell her story, and that she 
did so... And I can imagine that he, in the course of his duties as 


Government counsel, interrogated her, questioned her, and I 


imagine that he was very much surprised. I don't know whether he 
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was pleased or displeased to find that almost like a parrot she repeated 
certain fundamental portions of her testimony. 

And then he turned to Shannon and said, "What do you know 
about this case?" And Shannon Noe told him what he knew about the 
case. And, again, in certain areas of the testimony which had been 
given by Doris Nichols, Shannon Noe was almost parrot-like, also. 

Now, I assume that he undertook to question and examine % 
Shannon Noe and find out whether these stories are true and whether 
they hang together; do they make good sense. And after having done 
that, I wonder when he discovered the presence of the little girl. 
You can just imagine him saying, "What is this little girl here for?" 
And just imagine the response that he must have gotten from the 
mother. “Well, I do not know.” 

“What does she know about the case?” ; 

"T don't know what she knows about it." 

(253C) "Haven't you talked with her?" 

"No, I haven't." 

"Hasn't she talked to you?” 

"No, she hasn't." 

"You don't know what she knows about this case?” 

"No, I don't know what she knows about it." 

Now, pause and take a side road for a moment. So far 4 
as my examination of the little girl is concerned, you jurors sat 


right there in the box and heard every word of it. If I wasn't as con- 


siderate, if I wasn't as kind to her as I would have been to one of my 
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own daughters, then I don't know how to be pleasant and kind and calm 


and patient with anybody. | 

The one time I wan't sure if she wag thinking or had finished 
her question and I didn't want to pose another question to her until she 
concluded, and she was thinking, and I wanted her to have the oppor- 
tunity to think her answer through. But the cross eteninstion of the 
little girl has apparently been entirely missed in its relevancy by 
Mr. Caputy. | 

I wasn't examining the child particularly to find out 
measurements. I was not examining the child sartimiiedy to find out 
the relationship of stairways. I was trying to determine from her her 
relationship in the essence of her testimony to the relationship of the 
two adults with whom she lived, and it was important to know what 
her version of location was with respect to conversations. 

(253D) Because, again, almost verbatim, that child testified 
what her mother testified to with respect to atari eeria. 

I thought it was important to know and ae for the 
jury to know something about the location of these places in the house. 
Counsel for the Government hadn't asked any of the other witnesses a 
Single, solitary word about it. At that portion of the development of 
the case we didn't know whether the stairway went from the front 
door straight up or whether it was a twisting stairway and then we find, 
actually, itis. 

You didn't know whether the beginning of the stairs to the 


second floor was one step or two steps from the entrance or whether 
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it was quite a considerable distance from the entrance. Based upon 
the testimony of Doris Nichols and Shannon Noe, you had a right to as- 
sume that one walked out of a doorway here in the kitchen and directly 
into a living room, one side or the other. It was not until the little 


girl testified that we know, at least, that the living room was on the 


opposite side of the landing from where the kitchen was. 


Nobody at any time indicated that it was at least 25 feet, 
if not more, from the kitchen door to the living room door, and, of 
course, the distance becomes important when someone is considering 

as, one located in the living room could hear conversation be- 
tween people in the kitchen. And also it is important to know pre- 
cisely where the people downstairs were if it is to be argued that 
somebody up on the upper landing could hear and knew what was 
said. 

So, the examination of the little girl was not intended in 
any way, shape or manner to make her change her story of what she 
heard. Whatever she testified to as having heard wag her testimony. 
I didn’t expect that I would be able to change it under any circum- 
stances, but to get back to what I was talking about, I am curious to 
know how it developed that that child was brought into this court room 
at all. 

By the time that Shannon Noe and Mrs. Nichols and the 
child got to the District Attorney's Office the mother didn't know that 
the child knew anything about these conversations or about the case. 


Shannon Noe was unaware she knew anything about what had happened 
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es there that night. So, I come back to my point. After talking to Doris 





Nichols and talking to Shannon Noe, I can just imagine Mr. Caputy say- 

‘i ing, "What is the child here for?" The mother didn't know, Shannon 
Noe was unaware. I can imagine Mr. Caputy = "You mean you 
haven't talked to this child? You mean she hasn't talked to you? You 
mean you don't know anything about what she can testify to? She 

? > hasn't told you and you haven't asked her?” And both of these adults 

(253F) 

say, "No, we don't know a thing about it.” 

So, Mr. Caputy questioned her. What did he find? Lo 
and behold, she again could almost repeat verbatim certain details 
ry of the testimony which her mother was so willing and anxious to 
repeat over and over again when she was on the sind. When she 
volunteered it the third time the Court decided that twice was 
enough. 

Now, if the physical facts fit into the sicher of the testi- 
mony given by these three witnesses, and if the main essentials of 
> the three witnesses were reasonably and fairly accurate between 
themselves there would be nothing gained by crosa examination of 
the witnesses. : 

Well, I submit to you that as reasonable persons having 
listened to some of the very flagrant contradictiong ay these witnesses 
a in their own testimony and as relating to the testimony of others, that 
. it would be utterly impossible to say that you accepted the story and 
the testimony of any one of them, so that beyond any reasonable doubt 


you were willing to convict a young man who has been practicing law 


for about one and a half years, and completely jeopardize and ruin 
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his future as a lawyer and as a man. 








It is really difficult for me to talk about it. This boy, to me, 





is just a boy, one and one-half year. I am going down hill. I have 





had 40 years behind me, so I know what must be in this young man's 


<7 
heart. I know the things that are going through his mind. After i 
struggling for years to qualify to be admitted to practice law in these 
(253-G) 
Courts -- "Am I to lose that right? Am I to be condemned from my ‘ 


profession forever on the testimony of the witnesses who have been 
brought in here and so flagrantly contradicted themselves so that you 
would find it difficult to believe based upon their testimony that a 
child stole apples in an orchard, let alone that a young man acted « 
with such conduct in violation of every principle of his oath as a 
member of the Bar and officer of the Court?" 
Now, let's see what some of the contradictions are. As 
I say, if we stayed here for several hours, we couldn't take these 
witnesses' testimony apart one line at a time and discuss all of it, 
but there are some flagrances that I think highlight the whole situ- 4 
ation. I think in order to approach the evaluation of testimony we 
must look behind it, beneath it, and determine what was it intended 
for. 
Let me tell you what the testimony of Doris Nichols was 
intended for and why it was so intended. Doris Nichols testified that she 
was upstairs on the second floor, that Shannon Noe came home some 


minutes ahead of the arrival of this young lawyer, and that after 


Shannon Noe had been upstairs for some little time they heard 
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another knock at the door, and they both went back downstairs. 

(253-H) Now, take what Betty Mae said about this. Is that what 
Betty Mae said? That is not what Betty Mae said. Betty Mae said 
that while Shannon was on his way upstairs, still on the stairway, 
another knock came at the door. She maid her mother was upstairs 
alone when the Levine knock came on the door. But the mother's 
story is the basic story. She and Shannon, who had — home 
earlier, went downstairs when the second knock occurred, 

Now, how much belief can you put in it — you know 
that if it didn't happen the way Doris Nichols started out to say it 
happened there could be no credibility given to the rest of her story. 
She had to make it appear that she knew nothing about -- had never 
heard anything about this young man until she saw him face to face 
at the front door and because she knew nothing of hiin, had heard 
nothing of him, it was reasonable to assume she believed that he was 
a policeman. ! 

If that reasoning isn't sound, the rest of the story is cer- 
tainly not convincing beyond a reasonable doubt. | 

Now, is the story sound? Well, if you had nothing but the 
testimony of Doris Nichols you would have to say to yourself, "I don't 
know which story is true. She told two. She told two stories." The 
first story she told was that she went all the way to the front door and 
Shannon Noe opened the door. Shannon Noe came in -- that Levine 
came in; that Shannon Noe went upstairs after some little conversation 


there. 
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(253-1) Now, if you will only take her own testimony you can't - 
believe that, because the last time she was on the witness stand she 
said she only came to the foot of the stairs, remained there near the * 
door at the foot of the stairs because she was afraid, while Shannon 
Noe went and opened the front door. But, is that all there is to show i 
that on that very important point for some reason best known to her- 
self, and I submit I have suggested to you the rational and logical 
reason, is that all there is to show that she is not telling the truth 
about it, either time? I most respectfully submit and urge upon you 
that it is not. ‘ 

You are not asked to find your conclusion in this case 
solely on what Doris Nichols said. You are asked by the Government 
to find it upon all of the evidence. Now, where does Shannon Noe leave 
Doris Nichols with respect to that very important, crucial, underlying, 4 
fundamental fact? Well, let's consider for a brief moment that we 
are back in Mr. Caputy's office and that he is trying to find out some- . 
thing from these witnesses to justify him in presenting this case toa 
jury. . 
; He said to Mr. Noe, "When did you first see Levine?” 

Well, Iam sure he didn't. I think he should have but I am sure he 
didn't. There did come a time when Mr. Caputy asked Sharmon Noe, 
“When did you first see Levine?" And Shannon Noe was so shocked at * 
being asked that direct question by Government coungel that he com- 
pletely lost track of the story he had started to tell and sat there in ” 


(253-J) 
a sort of daze and answered: "I first saw him over on 7th Street ata 


tavern.” 
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Now, he had hardly closed his mouth from saying that he 
had gotten home and gotten upstairs and that when the knock came at 
the door he came back down. He had hardly finished saying that, 
leaving beyond any doubt the impression that he hadn't seen Mr. Levine 

before. : 
Mr. Caputy was not satisfied with the wena of it when 
he stood here, so he said, "When ‘did you first see Howard Levine?" 
Shannon did not answer, and, asI say, it was dietoite he was search- 
ing as to what he should reply. | 
Again, “When did you first see Howard Levine?" And 
he answered, "Well, I first saw — on 7th Street at a tavern.” 
Now, ladies and gentlemen, I submit I did not abuse 
- Shannon Noe in cross examining him, but on cross examination what 
did Shannon Noe testify? "I met this man over at a tavern on 7th 
Street. He told me his name. Told me he wanted to talk about the 
Doris Nichols case." And he, Sharnon Noe, took him home with him. 
ss They walked home three blocks. There can't be any question about it. 


I said, "Did you have any conversation with him on the 


7 way home, those three blocks?" 
(253-K) "No, there was no discussion, no conversation." 
" I asked him how he got in the house and here is the record 


of the testimony word for word of what he said. I am reading from 
pages 54 and 53 of the testimony of the witness Shannon Noe. 


> "Question: Did you have any conversation while you 


walked over there? 





(253-L) 
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"Answer: No, sir. 

“Question: Not a word? 

"Answer: No. 

"Question: How many blocks was it from the tavern to 
where you lived? 

"Answer: Three. 

"Question: You walked right on along, with him walking 
along beside you? 

"Answer: Yes. 

"Question: You didn't even ask him who he was? 
"Answer: No, I didn't. 

"Question: He didn't tell you who he was? 

"Answer: No, I didn't. 

"Question: He didn't tell you who he was? 

"Answer: He didn't tell me until he got to the door. 
"Question: Now, when you got to the door Mr. Levine 
was right alongside you? 

"Answer: That's right. 

"Question: When you rang the bell and knocked on the door, 
Doris Nichols came downstairs and opened the door for 
both of you? 

"Answer: That's right. 

“Question: You had not gotten home six, seven, eight, or 
ten minutes earlier than the time Mr. Levine arrived and 


already had gone upstairs, had you? 


"Answer: No, Sir." 
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Now, you might say, "Well, he could be mistaken about 


details.” I submit to you that he couldn't be mistaken about such im- 
portant details when the importance of those details means taking away 
from a young lawyer his right to practice his profession and his right 
to face his fellow man as a decent, upright citizen, They are not 
unimportant, : 

If Doris Nichols' story rings true and Shannon Noe sup- 
ported it, you would have a reason to believe that being confronted 
with this man the first time they might easily have been misled, but 
when she tells you two different stories of how this man got in the 
house and Shannon tells you a third, which belies both of hers and the 
little girl tells you a fourth, which is different — any of the other 
three, then I submit that the contradictions and the differences in very 
important essentials are so glaringly present that they must create a 
strong, more than just a reasonable, a strong doubt as to whether the 
testimony of these people is sufficient to convict this young man of the 
offense charged. . 

(253-M) Now, those are not the only contradictions. There are 
others. There is the testimony of Shannon Noe thet the little girl was 
in the kitchen walking around or standing almost the entire time. And 
that the mother and Mr. Levine were in the kitchen talking. The testi- 
mony of the little girl was to the contrary; that she was in the sitting 
room or living room all of the time. The little girl, strangely enough, 
is the only one who says that Shannon Noe did not go into the living 


room, as he said he did, but went out and sat on the stairs. 
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Why in the world the man went out and sat on the steps in 
unimportant here, but the detail as distinguished from what he said he 
did, and what the little girl said he did, is important. There are nu- 
merous other glaring contradictions, which it would be impossible to 
relate over and over again, taking the testimony of each one and analy- 
zing it with the testimony of the other. 

The very simple situation, as it resolves itself at this 
stage of the case, and as it will present itself when the Judge finishes 
giving you the instructions of law that apply to the case, is that you 
must determine upon:all of this evidence beyond a reasonable doubt 
that the presumption of innocence, which begins with this trial and 
continues throughout every step of the trial and every step of your de- 
liberations, until you can say to yourself that that presumption of in- 
nocence is thrown over; it is overcome by testimony which I believe so 
firmly that if it were to completely devastate an important affair in my 


own life I would have no doubt. 


(253-N) It is not the providence of counsel, whether he be prose- 


cuting or defending a case of this kind, to undertake to mislead the 
jurors in the sense of imposing upon them counsel's own conclusions. 
Counsel's conclusions with respect to the circumstances of this case 
are not evidence. Counsel's argument in its proper light ig only 
pointing out to you the relationship of the testimony of the witnesses 
to the charge made against the defendant in the light of the law of the 


case. And therefore it isn't whether I would believe these people under 


oath or whether I wouldn't believe a word they say, as far as I could 
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throw a house, What is important is whether, in the face of these 
glaring contradictions, you as the jurors, called a to determine 
the final issue in this case, can accept that testimony and feel that it 
convinces you beyond a reasonable doubt. | 

Now, we are not trying Doris Nichols here. I submit to 
you that I asked questions that might be calculated to embarass a 
good woman, a good family mother and wife, but ‘wad necessary to 
ask them in order that you know where this case began. This case 
didn't begin on E Street. It began in an alley called Liberty Street. 

(253-0) This case began when Doris Nochols made a complaint 
with respect to a very, very important type of crime. And this 
young lawyer, in the flower and bloom of his youth as an attorney, 
perhaps doing what we older men get too lazy and indifferent to do, 
out at night trying to find out the circumstances wnt the facts related 
to the charges and accusations against a boy he wan representing in 
this Court, set out to try to find Doris Nichols and Shannon Noe. 

He came upon them, as Shannon Noe accidently told us, 
and fully corroborating what Mr. Levine himself said -- met him at 
a tavern on 7th Street. There is a difference. Shannon Noe said it 
was outside the tavern and Mr. Levine said it was inside the tavern, 
but even after he met him, Mr. Levine didn't ae where Doris 
Nichols lived. If he hadn't gone on to the Doris Nichols residence 


with Shannon Noe, who was living there also with Mrs. Nichols and 


the Nichols children, he never would have come upon Doris Nichols 


that night at all. 
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So, in spite of the story that she tells two or three dif- 





ferent ways it is only reasonable and rational to believe that the story 








that Shannon Noe accidentally told -- he didn't intend to tell it, he 
didn't start out to tell it. He only told it when he was surprised by re- 
peated questions directly to the point, only then did he testify to that. 
And I was convinced that only then did Mr. Caputy know it. I don't 


(253-P) 
think Mr. Caputy found out any of the details about this case when he 








talked to these people in his office. If he did, in my opinion, the 





testimony wouldn't have been presented as it was. Only then, acci- 








dentally, did we learn from the Government' witnesses that Shannon 





Noe took Howard Levine home to Doris Nichols' residence that night. 
Now, ladies and gentlemen, we wouldn't be here if Doris r 
Nichols hadn't told her story the way she told it. What her reason 
was for telling it that way, I do not know. I am not gifted with the 2 
ability to look into a person's mind. All I know is that she has told a 
story in such a confusing manner and contradicted herself so much, er 
and there has been so many contradictions between herself and Shannon 
Noe and the child with respect to everything except what you would « 
parrot like reading out of a notebook, by reading it and saying it over 
and over again so that you would say it the same way when you got on 
the witness stand to testify. 
THE COURT: You have five minutes more. « 
MR. WELCH: Thank you. 


If you asked a neighbor or person you knew about how an “ 


automobile accident happened and he told you the story then you asked 
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him some other questions and you got the same answers in substance, 
you would give the story credence. But if you, for some reason, 


asked him to tell you the story a second time and he repeated word 


for word, comma for comma, a dotted i for a dotted i, a period for 
> (253-Q) 
. a period, exactly the same way the second and third time that it was 


the first time, you would say, "Well, my goodness, this fellow mem- 
“ orized that. How much of it canI believe? If he hadn't memorized it 
how much credence canI give to it? Why did he have to memorize it? 
And then, if you find two others not telling quite the full 
story, but what they do tell is obviously eee ra could almost be 
* placed over the paper and traced, you are bound to ask yourself, "How 
did this come about?" You are also bound to ask yourself, based upon 
> the cross examination of these witnesses, "Didn't Mr. Caputy know 
about these differences before he presented the case?” You are 
bound to ask yourself, "Is he merely fulfilling his duty in arguing 
this or does he have confidence in these witnesses?" Confidence for 
what? Taking something from this boy, something he can never get 
back? : 
» I don't like to argue a law case with seekers else's 
words, particularly the language of a man dead and buried years ago, 
4 but I remind you that he who steals my purse steals trash, but he who 
taketh my reputation, ladies and gentlemen of the jury, that is some- 
ting else. He who takes the reputation and the badge of membership 


» 


with the Bar of this Court away from a young man is discharging a 
( 253-R) 
very, very solemn and everlasting judgment. 
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I respectfully urge each and every one of you ladies and 
gentlemen of the jury to be sure, that if it involved such an important 
matter in the affairs of your own life, would you be convinced beyond a 
reasonable doubt that you can accept the stories of contradiction and 
conflict between these Government witnesses, and based upon it pro- 


nounce such solemn and everlasting judgment against this boy? 


(253-S) kK KK KK OK KKK 
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MR. CAPUTY: Now members of the Jury, this is not a 
» question of whether you are going to inopardize or ruin ies young 
lawyer. The question that you must decide, members of the Jury, is 
whether he has committed the offense he is charged with. | 
Across the facade of the Supreme Court is the inscription, 
"Equal Justice Under the Law." And that justice and the aaploution 
of the law must be the same whether an individual is of a lowly sta- 
id tion in life or a high station in life; whether the individual is a lawyer 
or whether the individual is a skilled worker, or whether the individual 
. is an ordinary common but honest laborer. : 
Now, as you know, members of the Jury, the = are 
4 nothing but rules of reason. They are established by justice, members 
. of the Jury, and they are also adopted for the common good. And you 
know that laws must have justice for their foundations. They must 
have humane provisions for their functions, and it must have the consent 
of the governed for their approval. And the application of them, members 
» of the Jury, applies equally to all, and with no regard to hater one is 
a doctor or a lawyer or a skilled laborer. 3 
» Now, at the outset of his argument, counsel tells you members 
of the Jury that counsel for the Government was undoubtedly taken by sur- 
> prise when the young girl, Betty Mae, first came into his office, wonder- 
ing whether she had known anything about this case. ) 
(254) Now, if you recall, members of the Jury, the question was 


asked by Mr. Welch of Doris Nichols, "Did you talk to Betty Mae about 


this case?" And Mrs. Nichols' reply was, "I talked to her about it that 
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night.” So, Betty Mae knew what had happened, so Government counsel 
knew that Betty Mae came into Government Counsel's office with some- * 
thing that she had to say, something that she had seen, and something 
that she had heard. ¢ 

Now, counsel tells you, members of the Jury, that in the 
witnesses presented by the Government that there are flagrant contra- ¥ 
dictions. Where are there flagrant contradictions? Now, you will 
recall when Doris Nichols was on the stand, he had asked her what the ™ 
first words were that were uttered by the defendant. I need not go over y 
them now and what she said and her refusal to give a statement be- 


cause she had given one to the Sex Squad. And you will recall that he 







asked her again to repeat the same thing, and she repeated it. When 


he wanted you to come to the conclusion that it is unnatural, com- 






pletely unnatural for a person to tell you the same thing without de- 






viation; that you should beware if someone tells you anything and re- 






peats it without deviation. And then he talks about contradictions from 






the witness, Doris Nichols. She candidly told you she was mistaken as 






to something, and she told you that, "This is the way it happened." 






(255) So, what does counsel want you to believe, members of 






the Jury? .One one hand it is unnatural for one not to deviate, and then 







on the other hand that it is still unnatural for one to deviate. 





Members of the Jury, there are bound to be some contra- 


dictions, but there aren't any contradictions in the basic issues in this 






case, whether this defendant represented himself as a police officer, 






and whether he made the statements that he would have the individual 






Sharmmon Noe, locked up. 
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You have corroboration there, completely, members of 
the Jury. Now, as to the testimony of Shannon Noe, as aie by the 
defendant himself, he said that Shannon Noe went into Gussie Grill 
and that he was leaning on the juke box. He wanted you to believe, 
members of the Jury, that he was drunk. Our evidence is, according 
to Doris Nichols, that he had had a few drinks. Well, marke he doesn't 
recall because he might have been drunk and counsel wants you to be- 
lieve, but he does recall the basic things, members of the Jury. May- 
be he doesn't recall that he had gone in together or that tie went in be- 
poe the defendant, but that doesn't mean anything. Bven if his mind 


were befuddled and beclouded, he does recall that he was in there; he 


does recall that that statement was made, and he also told you, members 


of the Jury, that he had not gone upstairs and that was corroborated by 


Betty Mae Nichols. 


She told you both of them had not gone upstairs, so where 


are the flagrant contradictions? Was the representation made by this 
defendant? And did he say that he would have the individual locked up? 


Now you recall when he testified he said, if you take what 
he said as true, he said, "I told her that I was a lawyer representing 
one of the boys." And he also said that she refused to — a statement. 
Then he said, 'I am an attorney or counsel, and I am representing the boys, 
and it is my right and it is my duty to talk to you, and it is your right to talk 
to me", and he also added that he was an officer of the Court and, "It is 
my right to talk to you, and it is your right", and I believe he might 


have used the words, "your duty to talk to me.” 
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Now, she refused, according to him - - 

MR. WELCH: This is not argument that was made in his 
opening argument at all. It is something I have no opportunity to 
reply to. 

THE COURT: I think this is proper. 

(257) MR. CAPUTY: Now, if what he said is true, if she re- 
fused to talk to him, why did he say that, "It is my right to talk to 
you and that I am an officer of the Court, and it is your right or duty 
to talk tome?” If it wasn't for the purpose of deceiving that person, 
then for what other reason could it have been? 

Now, members of the Jury, witnesses should be free 
to come into Court to testify without fear or favor, and what did he 
have in mind when he said, according to him, "I am an officer of 
the Court, and it is my right and duty, and also your right, to talk to 
me?” She didn't have to talk to him. She talked to him, members 
of the Jury, as she testified, and would not have talked to him if she 
had known he was not a police officer. She talked to him because he 

represented himself as a police officer. 

Now, they talk about taking away his livelihood and so 
forth, and he ends witha quotation, members of the Jury, and I will 


close with a quotation also. A long time ago Abraham Lincoln said, 


"If, as a lawyer, you can not be honest, then resolve to be honest with- 


out being a lawyer." 


And under the evidence, we ask you to bring in a verdict 


of guilty as charged. 
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THE COURT: Will counsel come to the bench, — 
(Conference at the bench:) | 
(258) THE COURT: I am going to charge the Jury after lunch, 

but the reason I asked you to come to the bench is because Sdiveadie 
our practice in criminal cases is to hand to the Jury the original in- 
dictment, but in this case the indictment consists of three —s 
The trial is being conducted only with respect to a third count, because 
on motion of defense counsel the trial was severed. Consequently, 
it seems to me unless defense counsel does not object, the indictment 
should not be given to the Jury, because I do not think they should be 
informed of the other two counts. | 

MR. WELCH: I agree and would object. I think if there 
were occasion or necessity for them seeing the pertinent part of the 
indictment, it could be copied. : 

THE COURT: I could do this: I — some times had the 
particular count copied.out, and if either counsel feels that this would 
be helpful, I shall be perfectly glad to have that done, or on the other 
hand, the count is so very short and simple that perhaps the Jury doesn't 


need the indictment. 


MR. CAPUTY: Either way is satisfactory with the Govern- 


ment,your Honor. | 

MR. WELCH: Counsel has suggested something. I thought 
perhaps we should speak to you about it when you éenstidad what you were 
saying. I think that if we are going to give the Jury a copy of the count 


from the indictment that we should give them also a copy of the bill of 
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particulars as to the count. 

(259) THE COURT: We never give the bill of particulars to the 
Jury. The bill of particulars is solely to help counsel in preparing for 
trial. However, I think the Jury can get along without the indictment, 
because the count is only three or four lines, and I will read that to them. 

We will recess at this time for our luncheon recess. 

(Conference at bench concluded.) 

THE COURT: Ladies and gentlemen of the Jury. I am going 
to give you my instructions after the luncheon recess. During the lunch- 
eon recess, please do not start discussing this case amongst yourselves. 
Do not let anybody talk to you about it, and I have warned you before, 
and if anyone should it is of course your duty to report the matter to 
the Court. 

We will take our luncheon recess at this time. 


(260) (Whereupon, at 12:20 o'clock p.m., a luncheon recess 


was taken.) 
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AFTERNOON SESSION 


THE COURT: Mr. Welch, did you wigh to sddveus the 
Court? 2 

MR. WELCH: There is one matter we would like to speak 
to your Honor about briefly at the bench. ! 

THE COURT: Very well. 

(Conference at the bench:) 

MR. WELCH: Your Honor, in view of the argument, clos- 
ing argument of counsel for the Government, we would like to ask 
your Honor to pass on this instruction. We offer this. : 

THE COURT: I am going to deny this, gentlemen, be- 
cause I am going to instruct what they must find in order to 
convict the defendant. I am not going to instruct the Jury ‘ss to the con- 
verse. I presume you wish to note an objection? , 

MR. WELCH: Yes, sir. 

(Conference at bench concluded.) 

THE COURT: Ladies and gentlemen of the Jury, the de- 
fendant, Howard D. Levine, is on trial on a charge that on or about 
June 28th, 1957 he falsely represented himself to be a police officer 
and attempted to perform the duty and exercise the cuthibrtty pertaining 
to such office. | 

(261) It now becomes your duty to determine whether the defend- 
ant is guilty or not guilty of the charge on which he is being tried. You 
must arrive at your conclusion calmly, objectively, fairly, and impar- 


tially, without any feeling or emotion of any kind, without any sympathy 
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on the one hand, or anger on the other, or any other feeling or emotion. 
The only question for you to consider is whether the defend- « 
ant committed the offense with which he is charged, namely, whether 
he falsely represented himself to be a police officer and attempted to « 
perform a duty or exercise an authority pertaining to such office. That 
is the only question for you to consider: Did he or did he not represent ¥ 
himself falsely to be a police officer and attempt to perform a duty and 
exercise the authority of a police officer. Everything else is extrane- ~ 
ous. Nothing else should be considered. ; 
In many trials, a great many extraneous matters creep in, a; 
because it is necessary to give every party an opportunity to present 
anything that that party desires to bring to the attention of the Court, 
but when a case is presented to the Jury for a decision, everything 
that is extraneous, that does not bear upon the charge involved, must 
be laid to one side. So all the other matters in this case you must ig- 
nore and lay to one side, and the only question for you to decide is, did 
the defendant falsely represent himself to be a police officer in an at- 
tempt to perform the duty and exercise the authority of one. 
(262) Now, of course, from the number of cases in which you 7 
have participated during the last month, you have gotten to know that 
you are the sole judges of the facts, and you must decide the facts your- 
selves on the basis of the evidence introduced at the trial. You have also 
gotten to know that it is my function to instruct you as to the rules of law 
that are applicable to this case, and that you are bound and obligated 


to follow the Court's instructions as to the law. And you have further be- 
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come aware of the fact that the Court is permitted to discuss the evi- 


dence but merely for the purpose of aiding and assisting the Jury in 


arriving at its conclusion. 

Discussion of the evidence is one of the functions of the 
Court, but the Court's discussion of the evidence is not binding on you, 
and you need attach to it only such weight as you deem wise and proper. 
If your recollection or your understanding or your view of the evidence 
should in any particular differ from the Court's recollection, or the 
Court's understanding, or the Court's view, then it is your recollec- 
tion and your understanding and your view of the evidence that must pre- 
vail, because, and I repeat, the final decision on the facts is solely within 
your domain. My instructions are binding on you only as concerns the 
Lew. 

There are a few basic, general principles that are appli- 
cable to all criminal cases, including of course, this one, with which 
you have become familiar during your manth of service. The fact that 
a defendant has been-indicted is not an indication of guilt, because an 
indictment is merely the procedure and the machinery by which a de- 
fendant is brought before the Court and is placed on trial. : 

(263) Every defendant in a criminal case is | to be in- 
nocent. That presumption of innocence attaches to him throughout the 
trial. The burden of proof is on the Government to prove the defend- 
ant's guilt beyond a reasonable doubt. Unless the feicdemreceill sustains 
this burden and proves beyond a reasonable doubt that the defendant 


has committed every element of the offense with which he ig charged, 
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the Jury must find him not guilty. I repeat, the burden of proof is upon 
the Government to prove the defendant's guilt beyond a reasonable doubt. “ 

Now, I have explained to you on several occasions, at con- 
siderable length, what is meant by, "proof beyond a reasonable doubt." 3 
The law requires, however, that I bring these matters anew to you in 
each case. Moreover, it might be’ helpful to you, or perhaps to some "I 
of you, to have your recollection refreshed. 


Now, proof beyond a reasonable doubt does not mean proof + 





beyond all doubt whatsoever. It means proof to a moral certainty 






and not necessarily proof to an absolute or mathematical certainty. 






By "reasonable doubt", as its very name implies, is meant a doubt 






based on reagon and not just some whimsical speculation or capricious + 






conjecture. A simple explanation of what is meant by proof beyond a 


reasonable doubt is this: If, after an impartial comparison and con- 
(264) 
sideration of all the evidence, you can say to yourself that you are not 






satisfied with the defendant's guilt, then you have a reasonable doubt. . 






On the other hand, if, after such impartial comparison and considera- 






tion of all the evidence, you can truthfully and candidly say to yourself 






that you have an abiding conviction of the defendant's guilt, such as you 






would be willing to act upon in the more weighty and more important mat- 






ters relating to your own affairs, then you have no reasonable doubt. In 






other words, proof beyond a reasonable doubt is such proof as will re- 






sult in an abiding conviction of the defendant's guilt on your part, such 






a conviction as you would be willing to act upon in the more wieghty and 






important matters relating to your own affairs. 
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In determining whether the Government has established the 
charge against the defendant, you will consider and weight the testi- 
mony of all the witnesses who have testified before you. You are the 
sole judges of the credibility of witnesses. In other wna, it is for 


you and for you alone to decide whether to believe any witness, the 


extent to which any witness should be credited, and the weight that 


should be attached to any witnesses’ testimony. 
(265) In case there is any conflict in the testimony, as there is 


in this case, it is your function to resolve that conflict and to determine 


where the truth lies and what the facta were. That is peculiarly a 
function of the Jury and of the Jury alone. 


In reaching a conclusion as to the credibility of any witness, 
that is, whether any witness should be believed, and if so to what ex- 
tent, you have a right to consider any matter that seems to you to have 
a bearing on the question. For instance, you have a right to consider 
the demeanor and attitude of the witness on the witness stand, the wit- 
nesses manner on the witness stand, whether the ——s impressed 
you as a sincere person who is trying to tell the truth, whether the 
witness has any interest in the outcome of this case, whether the wit- 
ness has any motive for not telling the truth. | 

If you find that any witness wilfully testifies falsely as to 
any material fact concerning which the witness could not have possibly 
been mistaken, you are then at liberty, if you deem it ian to do so, 


to disregard the entire testimony of that witness or any part of that 
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witness’ testimony. 


This brings me to an intensive consideration of the specific > 





charge involved in this case. The offense is known as false persona- 


o 


tion of a police officer. Specifically, the indictment in this case reads 
as follows: "On or about June the 28th, 1957, within the District of 
Columbia, Howard D. Levine did falsely represent himself to be a police 
officer and attempted to perform the duty and exercise the authority per- 
taining to such office." 

(266) Specifically, the Government charges that the defendant, 
who is a lawyer and who was counsel for a defendant in a case in which 
the defendant was charged with rape, called to see the complaining wit- J 
ness in the rape case, and falsely stated to her, "I am a police officer 
and I want to get a statement from you." And although she was at first 
reluctant to do so, stating that she had previously given a statement to 
another police officer, he stated that he was new on this case and wanted 
to get an additional statement from her, and she then yielded and gave 
him a statement. That is the charge against the defendant, that he made e 
this false representation, that he was a police officer, and as an imposter 
tried to get a statement from her concerning a pending case in a manner < 
in which she thought a police officer might do so. 

Now, the defendant, of course, denies the charge, and it is 
for you to determine whether the charge has been proven. The pertinent 
portions of the statute that governs this matter reads as follows: "Who- 


ever falsely represents himself to be a police officer or other public 


officer, and attempts to perform the duties or exercise the authority 
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pertaining to any such office or character, shall be "punished" by the 
penalty mentioned in the statute. | 

In order to establish the defendant's guilt under this statute, 
two elements must be proved: First, it must be proven that the defend- 
alt PAsely represented himself to by a police officer. Now, it is not 
denied that the defendant was not a police officer and never was, so that 
if he did make such a representation it was false. The ee is, 
did he represent himself to be a police officer, and second, it must be 
established that in addition to falsely representing himself to be a police 
officer the defendant attempted to perform the duty or ee an author- 
ity of a police officer, in this instance the charge being that he attempted, 
by impersonating a police officer, to obtain a statement from a witness 
in a manner in which a police officer might do so. | 

Now, in support of this charge, the Government called 
three witnesses. One was Doris Nichols, She was the soiling wit- 
ness in the rape case in which the defendant, as a member of the Bar, was 
counsel for one of the defendants. Doris Nichols testified that the defend- 
ant came to her home in the District of Columbia and said, "I am a police 
officer and want to get a statement from you concerning this rape case." 
That he also said in answer to her questions that he was an officer from 
Number Four Precinct. | 

She further testified that when her companion asked whether 
» the defendant had shown his credentials, that he, the defendant, replied 
that he did not have to show any credentials. 

(268) Doris Nichols then testified that she relied don these represen- 


tations, that she led the defendant indoors, answered his questions, and 
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gave him a statement concerning the rape case. She further testified 
that as he was leaving, in answer to question or remark of her companion 
he repeated, that is, the defendant repeated that he was a police officer. 

The Government then called the defendant's companion, Alvin 
S. Noe, who testified that when the defendant arrived at Doris Nichols' 
home he, the witness, was there and heard the defendant give his name 
as Howard Levine and say that he was an officer from Number Four 
Precinct and that he had to go over the case with her. 

Then the witness testified he asked the defendant about his 
credentials, that the defendant said, “I did not come to see you,” and 
that then the defendant and Doris Nichols went indoors. 

The third witness the Government called was a little girl, 

a daughter of Doris Nichols. Her name was Betty Nichols. She testi- 
fied that she was, as I recall it, and of course your recollection is what 
counts and governs, that she was standing on a landing leaning over the 
bannister, or looking through the bannister, and saw the defendant come 
in and heard him say when he came in that he was a police officer from 
number four, and further say that he would like to get a statement from 
Doris Nichols. 

(269) On the other hand, the defendant took the witness stand, and 
he said that he did, he testified that he did call to see Doris Nichols, 
but he denied that he said anything to her about being a policeman, but 
that he told her that he was a lawyer representing one of the boys in the 


rape case, and that he had a right to talk to her and wanted to talk to 


her about the case; that at first she refused, and finally she said ali right. 
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Now, it is for you to determine who is telling the truth and 
what the fact was. : 

Now, in this case there are one or two additional rules of 
law that I want to mention to you. A witness called by the eoverament 
in a criminal case is not the client of the United States Aor, and 
the attorney for the defendant in that case has a right, if he chooses to 
do so, to try to interview the Government witness and to obtain or at- 
tempt to obtain a statement from that witness regarding matters per- 
tinent to the trial, provided however, that he makes it clear to the 
witness that he is acting as an attorney for the defendant and uses no 
misrepresentation or pressure in order to induce the Witcges to give 
him a statement. And by the same token, such a witness has a right 
to-discuss facts and give a statement to the attorney for the defendant 
if she desires to do so. But the point is, and that is the point of this 
case, that an attorney has no right to use subterfuge such as the Govern- 
ment claims was used in this case. | 

(270) Now, it all comes to this: AsI said, you are the sole judges 
of the facts. What I have said about the evidence is not binding on you. 
It is intended only to help you. Your recollection of the evidence governs. 
Did the defendant, when he called to see Doris Nichols, represent to her 
that he was a police officer? And did he attempt, by so neprenenting 
himself, to exercise a duty pertaining to a police officer, namely, get 
a statement from her? : 

If you find that he did, your verdict should be guilty. If you 


are not convinced beyond a reasonable doubt that he did, then your verdict 
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should be not guilty. 

Now, ladies and gentlemen of the Jury, in considering 
this matter you must do so deliberately, using the same practical ap- 
proach, the same ordinary common sense, the same ordinaly intelli- 
gence that you would employ in determining other important matter in 
the course of your every day life. 

I repeat, your verdict should be either guilty or not guilty, 


and as of course you are aware your verdict must be reached by unanious 





vote. 
Are there any objections or suggestions? 
MR. CAPUTY: None from the Government. 
MR. WELCH: May we approach:the bench? 7 
(271) THE COURT: Yes. ° 


(Conference at the bench:) 
THE COURT: I presume you renew the objections to the F 
refusals of those your proposed instructions which the Court refused? 
MR. WELCH: Yes, sir. 
THE COURT: I do not know if it is necessary to renew the 
objection, but I suppose, to be on the safe side, it is perfectly all right. « 
MR. WELCH: I am not sure, but I thought it was probably 
the safe thing to do. 
THE COURT: I do not think it is necessary, but your objec- 
tion is noted once more. " 


MR. GENN: Will you indulge us a moment? 


(Pause .) 








277 


Thank you, your Honor. 

(Conference at bench concluded.) | 

THE COURT: Now the twelve regular Jurors may retire 
to the jury room. Upon reaching the jury room, you may select a fore- 
man from amongst yourselves who will act as your chairman and preside 
over your deliberations and speak for you in returning _— verdict. 
Then you will proceed to: reach a verdict. | 

The twelve regular Jurors may follow the Marshal and the 
two alternate Jurors may retain their seats for a weenie 

(272) (Whereupon, at 2:15 o'clock p.m., the Jury retired to the 
jury room for deliberation.) | 
oe X* * * 

(Whereupon, at 3:17 o'clock p.m., the same day, the Jury 
returned the following verdict:) : 

THE DEPUTY CLERK: Madam Foreman, has the Jury agreed 
upon a verdict? : 

THE FOREMAN: We have. 

THE DEPUTY CLERK: What say you as to the Defendant, 
Howard D. Levine? i 

THE FOREMAN: Guilty, as charged. 

THE DEPUTY CLERK: Members of the Jury, your Foreman 
says you find the Defendant, Howard D. Levine, guilty as charged, and 
that is your verdict, so say you each and all. : 

THE COURT: Ladies and gentlemen, the Court wishes to 
thank you for the time and the attention that you have given in this case. 


The Court is inclined to dispose of this case at this time and make final 
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disposition without reference to the probation officer. Unless there 
is any reason for delay, the Court will make final disposition at this 
time. 


The Court wiil be very glad to hear defense counsel on the 


question of the sentence. 


MR. WELCH: If it please the Court, counsel believes that 
we would prefer to have the matter deferred in order to have an op- 
portunity to file the usual motion that we have in mind with respect 
to certain phases. 

(273) THE COURT: I will not wait for any motion because I am 
not going to grant any motion. Of course, I think it is proper for counsel 
to make a motion in order to protect the record, but I am not going to 
grant any motions. 

MR. WELCH: Well, then, with respect to the matter of 
motion, so far as the record is concerned, will your Honor entertain a 
motion at this time? 

THE COURT: Yes, I will be glad to entertain oral motion 
so that you can protect the record and will not have to go to the trouble 
of preparing written motions. 

MR. WELCH: Well, then, we would like to first move that 
your Honor enter a verdict in favor of the defendant regardless of the 
werdict of the Jury. Secondly, because of certain circumstances which 
developed during the trial, we would like to move for a new trial, and 
we think that the circumstances, which I have in mind with respect to 


the motion for the new trial, would justify submitting it in writing and 
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giving your Honor the benefit of the points and matters. 

THE COURT: You may submit it in writing if you prefer 
to do so, and I will consider it. But, of course, a motion for new trial 
doesn't have to be made before sentence. It can be made — sentence 
provided it is done within the proper time. I do not feel that is any 
reason for delaying the disposition. If the motion were granted, the 
sentence would be set aside, but I think I know the circumstances you 


(274) | 
have in mind, and I would not be inclined to set aside the verdict of the 


Jury. 

MR. WELCH: Well, then, at the moment I have nothing more 
to say about it. : 

THE COURT: Then the Court would be gindiic heer reunion 
the question of the sentence. ! 

MR. WELCH: Well, of course, in my view of the elements 
of the case, I find it rather difficult to suddenly begin to talk about the 
matter of sentence. : 

THE COURT: Well, if you would like to think eves night of 
what you would like to say, I will take this up in the —e7 

MR. WELCH: Well, I would appreciate it, your Honor, if 
you would do that. | 

THE COURT: Yes, we will take this up at 10:00 o'clock 
tomorrow morning. | 


MR. WELCH: Thank you. 


(275) (Whereupon, at 3:30 o'clock p.m., the case was continued 


until 10:00 o'clock the following morning.) 
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PROCEEDINGS 3 

<<‘ 

THE DEPUTY CLERK: United States versus Howard D. a 

Levine. by 
4 

THE COURT: The Court will hear defense counsel. = i 

MR. WELCH: Your Honor, I would like to address myself ii 

«: 

momentarily to a few procedural points to be sure that we are not doing 


something uselessly and unnecessarily imposing labor upon the Court. | 

We did indicate that we wanted to make a motion for judgment - 
nov or a motion for a new trial, and I would say also perhaps a motion 
for arrest of judgment. 

If your Honor feels that you can state this morning that you 
would deny those motions, I would see no point in burdening you with + 
written motions and memoranda. 

THE COURT: Well, I will say this: I do not deny things or 
pass on matters that are not before me. Counsel has a perfect right to 
file a written motion, and if he does so the Court will formally pass on it. 
I do want to say, however, that I am not going to grant a new trial. 

You know, I was brought up originally in a jurisdiction where < 
lawyers made their motion for a new trial orally as soon as the verdict 
came in, and unless the Judge thought there was something that was really 
worth while arguing, he would dispose of it right then and there and save 
ie gee a lot of extra trouble preparing written motions, and himself 
the burden of studying the motion brief later on. 

I think lawyers really spend a lot of time and energy un- 


necessarily on motions for a new trial in cases where there is no substantial 
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question so far as the judge is concerned. Maybe there is a sub- 


stantial question on appeal, but not so far ag the judge is concerned. 

MR. WELCH: Well, before the Federal Rules, I think that 
I was more accustomed to the same practice your Honor has mentioned. 

I do feel that there are ado many little impediments in the way of processes 
these days, but we want to be sure that the recordis straight on the matter 
and not later on be confronted with a statement that we aid not file a motion 
and so on. 

THE COURT: Well, your oral motion is being treated with the 
same respect as a wittten motion would be, | 

MR. WELCH: Very well, your Honor. , 

THE COURT: Of course, a motion for new trial does not have 
to be made anyway, because denial of such a motion is sso appealable. The 
appeal runs from the judgment. I will hear you then on the question of 
sentence. : 

MR. WELCH: Then if your Honor will bear with me very 


briefly. 


(277) THE COURT: Take whatever time you wish, because this 


is an important matter. 
MR. WELCH: I would be compelled to take a great deal of 
time, but I feel that under the circumstances the case being so fresh in 
your Honor's mind, that it would be an imposition. 
The first thing that I must say is that based upon my own view 
of all of the circumstances of this case, I feel very daayte, very d@epty, that! 
must have been remiss somewhere in the conduct of this young man's defense, 


+ 


else we would not have reached this conclusion. And being 80 emotionally 
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handicapped, I shall confine myself to just a few very brief suggestions. 





He is a young man in age, only 30 years of age. From what 
I have been able to learn in talking with other members of the Bar who 4 
do know him and have been of course much closer to him than I, in my 
circle of much older friends, I am compelled to think that perhaps his < 
greatest fault has been an over-zealousness. 

Zeal, of course, is commendable, and it can go to a point 


some time that subjects a person to criticism and even more serious 





consequences. No matter what I might say to your Honor, you have the 


same vision of a young man's future that I must have. To your mind are 





readily suggested all the things that I might mention that would command 
your consideration of leniency, and in shaping his future as much as you 
| a your conscience, so that this event will not have completely des- * 
troyed the life of a young man and a young lawyer. 

He has a wife, two little children, ages of about two years ‘ 
and one, seven months. I feel, and I urge to your Honor, that in this 
matter of justice can be tempered so as to give him another chance in his 
chosen profession and in building a home. 

THE COURT: Does the defendant wish to say anything? 

THE DEFENDANT: Your Honor, in view of the circum- : 


stances, my counsel has said everything that need be said, sir. 
THE COURT: Howard D. Levine, it is the judgment of this Court that you 


be imprisoned in an institution to be designated by the Attorney General a 


of the United States for a term of not less than four months and not more 


than a year and a day, execution of this sentence will be suspended and 


you will be placed on probation for two years. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding Criminal Term 


UNITED STATES OF AMERICA __) 
~vs- ) Criminal No. 1207-57 
HOWARD D. LEVINE ) 


DEFENDANT'S INSTRUCTION NO. 1 

You are instructed that a license to practice law is a certifi- 
cate of good moral character and a eee ee as of the date of 
the license that the licensee is a trustworthy person who may be ex- 
pected to act fairly and honestly in the practice of his profession and 
this presumption which exists at the time of his license is a continuing 
presumption of good character in the absence of any proof to the 
contrary. : 


Roark v. State Bar of Calif . 


5 P.2d6300, 








s 
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UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA fe 

Holding a Criminal Term = 

4 

UNITED STATES OF AMERICA: ) 7 
v. ) Criminal No. 1207-57 <. 

HOWARD D. LEVINE ) ‘ 


DEFENDANT'S INSTRUCTION NO, 2 
You are instructed that an attorney has been referred to or 
may properly be called an officer of the Court, and therefore it is 


entirely proper for any member of the bar or attorney to represent 





or state to any person that he is an officer of the Court providing he 








algo makes clear at the time of his representation that he is an attor- 





ney or counsel for some client. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 


UNITED STATES OF AMERICA 


Ve 


Criminal No. 1207-57 


HOWARD D. LEVINE 
DEFENDANT'S INSTRUCTION NO. 3 


You are instructed that the witnesses to be called by the 
prosecution at a criminal trial are not the clients of the United 
States Attorney or prosecutor and it is entirely proper for an 
attorney for a defendant in a criminal case to interview the 

prosecuting witness and obtain or attempt to obtain statements 


from that witness regarding matters pertinent to the trial. 
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UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA > 

@ 

Holding a Criminal Term 2s 

2 

UNITED STATES OF AMERICA : er 
> 4 

Ve : Criminal No. 1207-57 Z 

HOWARD D. LEVINE ; . 
: 

DEFENDANT'S INSTRUCTION NO, 4 . 

. 

? 


You are instructed that there is no rule of law which makes 


it improper for a prosecuting witness to discuss facts or give a 





statement to the attorney for the defendant in regard to matters 


which might arise at the trial. i 





% 


e ¢ & » e 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 


UNITED STATES OF AMERICA : 


ve : Criminal No. 1207-57 


HOWARD D. LEVINE 
DEFENDANT'S INSTRUCTION NO, 5 


You are instructed that a member of the bar of this court 
is an officer of the court. 
Booth v. Fletcher, 101 F.2d 676 
at 680-681, 69 App. D.C. 351 


Laughlin v. Reynolds, 196 F. 2d 863, 
90 U. S. App. D.C. 414 


U.S. v. Stringer, 124 F. Supp. 705, 
715 B .C. Alaska) 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 


UNITED STATES OF AMERICA ) 
-vs- ) Criminal No. 1207-57 


HOWARD D. LEVINE ) 


DEFENDANT'S INSTRUCTION NO. 6 

You are instructed that the Government must prove each and 
every essential element of the offense for which the defendant is 
charged beyond a reasonable doubt. 

You are instructed that the defendant has been charged with 
falsely representing himself to be a police officer and attempting 
to perform the duty and exercise the authority pertaining to such 
office in violation of the District of Columbia Code Title 22-1304. 

You are further instructed that unless you find beyond a 
reasonable doubt that the defendant Howard D. Levine represented 
himself to be a police officer from the fourth precinct to Doris 
Nichols and Shannon Noe, that he performed the duty or exer- 
cised the authority of a police officer from number 4 precinct,. 
knowingly and with the intent to defraud Doris Nichols and Shannon 
Noe, and that Doris Nichols and Shannon Noe relied upon this repre- 


sentation, you must find the defendant not guilty as charged. 


See Barnow v. U.S. 239 U.S. 74 
U.S. v. Farnham 127 Fed 478 


Lamar v. U.S. 241U.S. 103, 114 


4 > » 


¢ 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 


UNITED STATES OF AMERICA) 
-vs- ) Criminal No. 1207-57 


HOWARD D. LEVINE ) 


DEFENDANT'S INSTRUCTION NO, 1 
You are instructed that if you find from the evidense that the 
defendant Howard Levine told Doris Nichols and Sharmon Noe that 
he was an attorney and officer of the Court and if you further find 
that the defendant did not tell Doris Nochols and Shire Noe that 
he was a police officer, then you must find the defendant not guilty 


as charged. 


THIS SPACE RESERVED FOR GOVERNMENT'S 


EXHIBIT NO. 1 - DIAGRAM OF PREMISES 


634 E Street, S. W., Wash., DC 
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IN THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 
Criminal Division i 
UNITED STATES OF AMERICA 
-v- : Catiantveat No, 1207-57 
HOWARD D. LEVINE | 


MOTION FOR JUDGMENT OF ACQUITTAL NOTWITHSTANDING THE 


VERDICT, AND, IN THE ALTERNATIVE, FOR A NEW TRIAL 


Defendant moves the court to set aside the verdict of guilty re- 
turned in the above entitled action on March 24, 1958, and to enter a 
judgment in accordance with the motion for judgment of acquittal 
made by the defendant at the close of all the ses tut ai herein, 

In the alternative, defendant moves the court to set aside the 
verdict and grant him a new trial for the following reasons: 

1. The court erred in denying defendant's motion for ac- 
quittal made at the conclusion of the evidence. : 

2. The verdict is contrary to the weight of the evidence, and 
the law. 

3. The verdict is not supported by substantial evidence, 

4. That there were inherent inconsistencies on material 
matters in the Government's case requiring either a judgment of 
acquittal or the granting of a motion for a new trisl, particularly 
in view of the fact that the conflict in testimony regarding the al- 


leged impersonation was entirely oral. 
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5. The court erred in improperly restricting cross exami- 
nation both during the trial and after the court had reopened the case. 

6. The court improperly prevented counsel for defendant 
from further interrogating Doris J. Nichols and improperly restricted 
the examination of Shannon Noe after the motion to reopen had been 
granted. 

7. The court erred in sustaining objections of the Govern- 
ment to certain questions propounded by the defendant of certain 
Government witnesses, namely, Doris J. Nichols, Shannon Noe and 
Betty Mae Nichols. 

8. The court erred in excluding evidence of the indictment 
and the results of the case of United States of America v. James 
Lewis, et. al., Criminal No. 569-57, in which Doris J. Nichols 
was the complaining witness and which would have shown that the 
indictment against the defendants therein was based upon the 
charge of rape in violation of the applicable statutes, and that four 
of the defendants were found guilty of the lesser charge of assault 
with intent to rape and that one of the defendants in Criminal No. 
569-57, who was represented by the defendant herein, Howard D, 


Levine, was committed to St. Elizabeth's Hospital prior to the 


trial, the purpose of said evidence being to affect the credibility of 


Doris J. Nichols, and to show her motive and bias in the prosecu- 
tion against the defendant, Howard D. Levine, herein. 

9. The court erred in its denial of the defendant's proposed 
instructions, and further erred in adding provisions and provisos 


to those of defendant's instructions which were granted. 
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10. The court erred in failing to submit te the jury a bal- 
anced summation of the evidence and a balanced change to the jury. 

il. The court erred in allowing the Government's Counsel 
to argue directly and to imply that it was improper for the de- 
fendant to refer to himself as an "officer of the court” : 

And for such other and further reasons as will be argued 


at a hearing of this motion if the court should desire such a 


hearing. 


/s/ Edward L. Gen 
Edward L. Genn, Attorney for 
defendant 
CERTIFICATE OF SERVICE | 
This is to certify that a copy of the foregoing has been 
personally delivered to the Office of the United States Attorney, 
marked to the attention of Mr. Victor Caputy, this 27th day of 


March, 1958. 


/a/ Edward L. Genn 
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IN THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 
Criminal Division 
UNITED STATES OF AMERICA =: . 
-v- : Criminal No, 1207-57 
HOWARD D,. LEVINE : 


MOTION IN ARREST OF JUDGMENT 


The defendant moves the court to arrest the judgment for the 
following reasons: 
1, The indictment fails to state sufficiently an intent to 
defraud. 
2. The indictment fails to name the person alleged to have 
been defrauded or to whom the impersonation wag made. 
3. The indictment and the bill of particulars fails to charge 
acts which would constitute an offense under D. C. Code, 1951 


edition, Title 22, Section 1304. 





/s/ Edward L. Genn 
Edward L. Genn, Attorney for 

Defendant 
CERTIFICATE OF SERVICE 
This is to certify that a copy of the foregoing has been per- 
sonally delivered to the Office of the United States Attorney, 
marked to the attention of Mr. Victor Caputy, this 27th day of 
March 1958, 
/s/ Edward L. Genn 
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IN THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA | 
Criminal Division 
UNITED STATES OF AMERICA 
-v- : Criminal No. 1207-57 
HOWARD D. LEVINE | 


ORDER 


Upon consideration of defendant's Motion for Judgment of 
Acquittal Notwithstanding the Verdict, and, in the Alternative, 
For a New Trial, and upon further consideration of the govern- 
ment's opposition thereto; itis this _day of April, 1958. 

ORDERED that the defendant's motion be and the same is 
hereby denied. 


SEEN: /s/ Alexander Holtzhoff 
JUDGE 
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IN THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 
Criminal Division 
UNITED STATES OF AMERICA 


-ve- ; Criminal No. 1207-57 


ORDER 


Upon consideration of defendant's Motion in Arrest of Judg- 
ment, and upon further consideration of the government's opposi- 
tion thereto; it is this day of April, 1958. 


ORDERED that the defendant's motion be and the same is 


hereby denied. 


Seen: /s/ Alexander Holtzhoff 


JUDGE 
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IN THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA : 
Criminal Division , 
UNITED STATES OF AMERICA  : 
-v- : Criminal ‘No. 1267-57 
HOWARD D. LEVINE : | 
NOTICE OF APPEAL 
Name and address of appellant 


HOWARD D. LEVINE, Washington Building 
Washington, D.C. 


Name and address of appellant's attorney 


H. MASON WELCH, Investment Building, Washington, D.C. 

JAMES M, EARNEST, Woodward Building, Washington, D.C. 

EDWARD L. GENN, Colorado Building, Washington, D.C. 
Offense 3 


Violation of D.C. Code 22-1304 (False pessoa 


Concise statement of judgment or order, giving ae, and any 
sentence 


Guilty of violation of D.C. Code Title 22-1304 by false 
personation of police officer, March 24, 1958 and sentenced 
on March 25, 1958 to a term of four months to one year and 
a day, the execution of the sentence being suspended and the 
defendant being placed on probation for two years. On April 
1, motions for new trial, judgment n.o.v. and arrest of 
judgment were denied per order of court. 


Name of institution where now confined, if not on bail 

None 

I, the above-named appellant, hereby appeal to the United 
States Court of Appeals for the District of Columbia Circuit from 


the above-stated judgment, and from denial of motions for judgment 
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of acquittal notwithstanding the verdict, or in the alternative for a 
new trial and motion for arrest of judgment all denied by order of 


the Court on April 1, 1958. 


/s/ Howard D. Levine 
Date | HOWARD D. LEVINE 
Appellant 


/s/ Edward L. Genn 
Attorney for Appellant 
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UNITED STATES DISTRICT COURT 
FOR THE 
DISTRICT OF COLUMBIA 
HOWARD D. LEVINE ) 
Appellant ) April Term 1958 
~vs- ) No. 14,442 
UNITED STATES OF AMERICA ) District Court 


Criminal No. 1207-57 
Appellee ) 


DESIGNATION OF RECORD | 
EXHIBITS AND REPORTER'S TRANSCRIPT 
Appellant Howard D. Levine and appellee stipulate to desig- 
nation of the record as follows as it relates to the count on which 
appellant was convicted below. Said record, exhibits and reporter's 
transcript to be contained on appeal in this action are: 


1. Third Count of Indictment. 


2. Motion for Bill of Particulars, paragraph C(Y) (2) (3) (4) 


(5), (all relating to the Third Count of the Indictment). 

3. Order granting motion for bill of particulars, only as to 
paragraph numbers 7, 8, 9, 10 and ll (all relating to the Third Count 
of the Indictment). 

4. Bill of Particulars, paragraphs 7, 8, 9, 10 and i (all re- 
lating to the Third Count of the Indictment). | 

5, The entire Reporter's Transcript of proceedings and evi- 


dence, except remarks by Court at sentencing but including the fol- 


lowing paragraph. 
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"Howard D. Levine, it is the judgment of this Court that 

you be imprisoned in an institution to be designated by 

the Attorney General of the United States for term of not 

less than four months and not more than a year and a day, 

execution of this sentence will be suspended and you will 

be placed on probation for two years." 

6. All of defendant-appellant's instructions submitted to the 
Court. 

7. Government's (appellee's) exhibit number one (map or 
diagram of premises). 

8. Motion for Judgment of Acquittal Notwithstanding the 
Verdict and in the Alternative for a New Trial. 

9. Motion in Arrest of Judgment. 

16. Order denying motion for judgment of acquittal notwith- 
standing the verdict or in the alternative for a new trial. 

11, Order denying motion in arrest of judgment. 

12. Notice of Appeal. 


13. This Designation. 


Edward L. Genn 
EDWARD L. GENN 


Attorney for Appellant 
Colorado Building 
Washington, D. C. 


Stipulated and consented to 
Attorney for Appellee 


CERTIFICATE OF SERVICE 


This is to certify that a copy of the foregoing Designation was hand 
delivered by the undersigned to Oliver Gasch, U.S. Attorney, attorney for 
Appellee, U. S. Courthouse, Washington, D.C. this day of May. 1958. 


/s/ Edward L. Genn 
EDWARD L. GENN 
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No. 14, 442 
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Appellant, 
¥. 


UNITED STATES OF AMERICA, 


Appellee. 
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H. MASON WELCH 
‘Investment Building 
- Washington, D. C. 


EDWARD L. GENN 
Colorado Building 
Washington, D. C. 
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i 
APPELLANT'S STATEMENT OF QUESTIONS PRESENTED 
: 

Was it prejudicial error for the trial Court to refuse to grant appellant's 
requested instructions where those instructions set forth in part the theory of 
the defense? 

II 

Was it prejudicial error for the Court to refuse to instruct a jury that 
where an attorney representing a defendant in a rape trial fe charged with 
false personation of a police officer in that he took a statement from the com- 
plaining witness by allegedly representing himself as a police officer, he must 
be acquitted if he first informed the witness he was an attorney and later in- 
formed the witness he was "an officer of the Court"? 

Im - 

Was it prejudicial error for the Court to permit the government to 
argue that in a false personation case the jury may convict an attorney of 
false personation of a police officer if the attorney purposely used the 
phrase "officer-of the Court” ina deceptive way while seeking " obtain infor- 
mation from the complaining witness against his client? | 


IV 


Did the Court commit reversible error in a case involving an attorney's 


alleged false personation of a police officer when it referred to the applicable 
statute as encompassing false personation of both a police officer and public 
officer, in spite of the fact that the attorney had admitted that beside iden- 
tifying himself as an attorney he used the phrase "officer of the Court" inhis 


conversations with the witness from whom he obtained a statement? 








V a 


Does an attorney have an unobstructed right to interview a complaining ° 
witness in a criminal case,and if the witness refuses to speak, may the attor- * 
& 

ney seek to persuade the witness to disclose information in the witness' a 
knowledge? | 


VI 
Was the Court in error in eliminating from the jury's consideration the 
questions of intent, of reliance and of the presumption of good character ina 
case involving alleged false personation of a police officer by an attorney? 
vit 
Was the trial Court in error in refusing to admit in evidence the out- 
come and docket entries of a former rape trial which would have indicated 
the motive or bias of the government's primary witness who testified against 
appellant? 
vill 
Zs 
im a false personation indictment under District of Columbia Code, 
Title 22, Section 1304 defective for failing to name of the hearer of the mis- 
representation and if so, should the trial Court have dismissed the indictment? 
1D.4 
Where the government witnesses are in conflict in their testimony on 
points in issue, is the evidence sufficient to go to the jury on a charge of 
false personation of a police officer? 


x 


Did the trial Court abuse its discretion in terminating cross- 


examination after new evidence was introduced? 





JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATUTES INVOLVED 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 


ARGUMENT: 


I,‘ The Trial Court Erred In Denying The Various Instructions 
Requested By Appellant Dealing With The Function And 
Status Of Defense Counsel And The Elements Of The Offense 
Of False Personation e a m ‘  % - « % 


A. Appellant's proposed instructions concerning the right of 
defense counsel to interview witnesses, the propriety of 
the appellant's use of the phrase “Officer of the Court”, 
the duties of defense counsel and the necessity of the 
Jury to distinguish and base a conviction upon the alleged 
representation by appellant that he was a police officer 
rather than an officer of the Court were all instructions 
which the Court should have granted and the failure to 
do so is reversible error . « - + -— «© & 


The Court erred in denying appellant's proffered instruc- 
tion #6 which charged that the jury must find an intent 


to defraud by appellant as well as reliance by the govern- 
ment witnesses in order to support a conviction “  « 


The Court erred in denying appellant's first requested 
instruction which clothed appellant with a presumption 
of good character as of the time appellant was admitted 
to practice and which was a continuous presumption . 


While The Court Continually Expressed Conformity With The 
Principle Of The Right To Extensive And Exhaustive Cross 
Examination, The Court Erred By Unduly And Prejudically 
Restricting Cross Examination In Fact And In Deed, Particu- 
larly At A Crucial Moment In The Defense When The Com- 
plaining Wimess Had Contradicted Herself On Further 
Interrogation About Additional Evidence Introduced After 

The Court Granted The Government’s Motion To Reopen 
TheCase . 2. «© © © © © © © © «@ 


The Court Committed Reversible Error In Failing To Admit In 
Evidence Testimony As To The Events And Results Of The Trial 
Of Appellant's Client Since They Were Relevant To The Motive 
And Bias And Therefore Credibility Of The Primary Government 
Wimess 2. «© © © © #© #© © © © © @ 


The Court Erred In Failing To Grant Appellant's Motion To 
Dismiss The Indictment, Motion For Judgment Of Acquittal 
And Motion In Arrest Of Judgment a ee ee ee 


A. The Trial Court should have dismissed the indictment 
or granted the motion in arrest of judgment . . . 


B. The Trial Court should have granted the motions for judg- 
ment of acquittal on the ground that the evidence was in- 
sufficient and on the further ground that an offense was not 
shown 2. 2. 1 le hl els 


CONCLUSION 
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UNITED STATES COURT OF APPEALS 
For the District of Columbia 


No. 14,442 


HOWARD D. LEVINE, 
Appellant | 
Ve : 
UNITED STATES OF AMERICA 


Appellee 


Appeal from the United States District | 
Court for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

Appellant was convicted under an indictment charging him with falsely 
personating a police officer and assuming that office in violation of Title 22, 
Section 1304, District of Columbia Code (J.A. 1). Appattant was sen- 
tenced to a term of four months to a year and aday, the execution of the 
sentence being suspended and the appellant being eased on esobadian (J.A. 
Appellant was sentenced on March 25, 1958 (J.A. 282). On April 3, 1958 
notice of appeal was filed (J.A. 297). | 


The jurisdiction of this Court is invoked under Section 1291 of Title 28 


of the United States Code (18 U.S.C.A. 1291) and Rule 37 of the Federal 


Rules of Criminal Procedure. 





2 
STATEMENT OF THE CASE 

The appellant, Howard D. Levine, was convicted of false personation of 
a police officer under District of Columbia Code, Title 22 Section 1304 (J.A. 277, 
Brief p. 10). He was sentenced to a prison term of from four months to one 
years and a day, the execution of the sentence being suspended and the ap- 
pellant was then placed on probation (J.A. 282). 

Mr. Levine is a young attorney who graduated from Georgetown Uni- 
versity Law School and was admitted to practice in the District of Columbia 
in December 1956 (J.A.127 ). He went into private practice immediately, 
largely confining himself to the defense of criminal defendants; in June of 
1957, seven months after his admission to the bar of the District of 
Columbia, he found himself representing a fifteen year old boy by the name 


of Wilburt Brandon (erroneously transcribed as Wilbert Branton). (J.A. 


128). . Along With Brandon, four other boys, only one of whom was over 


seventeen years of age, were charged with raping one Doris Nichols in 
February of 1957 in an alley near 7th Street Southwest, Washington, D.C. 
(J.A. 128). The case involving appellant's client was styled United States 
v. James Lewis et.al. District Court for the District of Columbia Criminal 
No. 569-57 (J.A. 12,14, 220). While Brandon was not tried for the crime, 
he was committed to Saint Elizabeth's Hospital upon appellant's motion for 
mental examination, the other four defendants having been convicted on the 
lesser charge of attempt to rape. (J.A. 220) 

In the course of his duties as attorney for Brandon (from whose 
parents he received a total fee of forty dollars), appellant undertook his task 


by attempting to obtain an extensive interview with the complaining witness, 
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Doris Nichols; and so, in the evening of June 28, 1958 by chance and in the 
course of seeking out the complaining witness, appellant _" at a bar on Seventh 
Street Southwest not far from the place of the alleged rape when his attention 
was directed to one Shannon Noe (Alvin S. Noe), who had just come in the door 
of the bar and who was the man with whom Doris Nichols lived when she was 

not residing with her husband (J.A. 129). According to-Mr. Noe, this, 


meeting took place as Noe was leaving the bar (J.A. 5£). 


From this point forward, the testimony regarding when and how the 


first meeting between the appellant and the other government witnesses took 
place is in such sharp disagreement in many of the facts recited by the wit- 
nesses for the Government that some reference to these differences becomes 
necessary. | 

The three government witnesses against the appellant were Doris 
Nichols, who was the complaining witness in the rape case veferred to pre- 
viously; Alvin Shannon Noe (commonly known as Shannon Noe) who had lived 
with Mrs. Nichols at the time of the alleged rape and at the time of appel- 
lant's interview; and finally there was Betty Mae Nichols, the ten year old 
daughter of Mrs. Nichols, who lived with her mother and Noe at 634 E Street 
Southwest, Washington, D. C. along with the other Nichols children (J.A. 
19, &7). 

Mrs. Nichols originally testified on direct examination that on the 
night in question, after she had let Shannon Noe in the ee and they had 
gone back upstairs, a second knock was heard at the front domisiaive and 
that both Mrs. Nichols and Noe went down to open it (J.A. 20 ); that the 


first words were those uttered at the front door by appellant who said "My 





name is Howard Levine and I am a police officer and I want to get a 


statement from you concerning the case that they were working on at the 

time.” (J.A. 21). She testified appellant stated he was from the Fourth 

Precinct (J.A. 21). It is this testimony which forms the basis of the / 
charge against appellant, repeated, as it was, by the other members of the 
household. 

On cross examination, Mrs. Nichols testified that the defendant Mr. 
Levine and Noe did not arrive at the house together (as the appellant later 
claimed) but that Noe came in first, went down to the door with her, and that 
she herself actually unlocked the downstairs door; that it was then and there 
that the first meeting between the defendant and the government witnesses 
took place after Noe's return; that after discussion Mrs. Nichols gave a 
Statement; that appellant took notes in what the witness believed was a small 
tan spiral notebook; that when it was suggested that the notes were taken on 
yellow foolscap sheets of paper, she statedshe was mistaken and that it might 
have been on paper rather than a notebook (J.A. 20, 22, 36, 39, 40, 41, 42). Mrs. 
Nichols testified that Shannon Noe kept insisting that appellant was not a police officer 
and that he should show his credentials, all of which appellant refused to do 
(J.A.22, 23) 

Sometime after this testimony, andwhen the testimony of all of the 
witnesses was completed, the Government moved to reopen the case to ad- 
mit in evidence a map or sketch of the premises of 634 E Street Northwest 
(J.A. 18”). The Court granted the motion to reopen(J.A. 15 ) and 
Mrs. Nichols was then recalled to testify (J.A. 1¢1 et. seq.). The sketch 
appears as government's exhibit one (J.A. 290). 

In this testimony it seems quite plain that she contradicted her pre- 


vious statements as to the setting and circumstances of the crucial conversations, 
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when she testified in response to questions concerning the sketch that Shannon 
Noe opened the front door to admit appellant, rather than herself as she had testi- 
fied earlier (J.A.192, 193; that she did not even go to the front door but 
stayed at the bottom of the stairs some distance away (J.A. 192, 193, 195) and at 
another point she stated she remained inside the vestibule door (J.A. 192, 193, 194). 
For the first time she suggests that she did not answerthe door, as she pre- 
viously testified, because of what happened in February regarding the rape case 
(J.A. 192,195, 196). Mrs. Nichols had testified that she had graduated high 
school and attendeda junior college: (J:A.186 Her testimony on additionalcross 
examination, occurring afterthe case was reopened by the Government, com- 
menced in the late afternoon of Friday, March 21 and so the matter was con- 
tinued for further cross examination until Monday, March 24 (J.A.208, 2C9). 
The continued cross-examination of Doris Nichols was never held because the 
Court ruled on Monday that: "(The Court) shall permit no further cross ex- 
amination (of Doris Nichols)" (J.A. 212). | 

Shannon Noe had testified prior to the recall of Doris Nichols to the 
effect he came to the E Street house at the same time as the appellant; that 
they came home together; that both were let in the house by Doris Nichols 
and that Noe entered first and Mr. Levine came right behini him; that the 
door was still open when appellant came in; that Doris Nichols opened the 
door; that Noe had not arrived home six or more minutes earlier and hadnot gone 
upstairs (J.A. 66, 67, 68,72, 72. Thus the'testimonyof Shanhon Noe with 
regard to the manner in which the meeting arose, the setting of the inter- 
view, and the relationship of the parties would appear to be in direct con- 


flict with the testimony of Doris Nichols on direct examination. In this 


regard Mr. Levine, the appellant herein, testified that he met Noe at the 





bar, that they (Noe and appellant) returned to the house together and that 
Doris Nichols let them in (J.A. 130, 13]). 

After the recall of Doris Nichols was first begun when the case was re- 
opened, and was then limited and aborted by the Court's ruling, Shannon Noe 
was also recalled to testify, andinthis testimony, stated at first both he and 
Mrs. Nichols went to the front door together when the significant initial con- 
versations took place (J.A. 223, 224); atthis point the Court refused to permit 
further interrogation regarding which version of Noe's testimony was accurate 
as to the manner and setting of the alleged false personation (J.A. 224, 225}. 
Betty Mae Nichols, the daughter, testified that Shannon Noe came in alone 
and that appellant followed him about two minutes later (J.A. 89 ); that 


Mrs. Nichols opened the front door,that the two front doors were locked, 


that Mrs. Nichols had not come back upstairs, andthat neither Mrs. Nichols 


nor Mr. Noe were upstairs before the appellant came to the door as both Noe 
and Mrs. Nichols had testified (J.A. 102, 104, 105); and that Noe and appellant did 
not arrive at the house together (as Noe had testified on direct and cross 
examination) (J.A. 165, 105). 

It appears from the testimony of the Government witnesses that after 
the initial conversations at the front door in which appellant allegedly repre- 
sented himself as a police officer, he also stated that he did not have to show 
credentials and that if Noe were not quiet and sit down he would have him 
locked up (J.A. 21). The recitations of the conversations as to the alleged 
oral false personation by the appellant by Mrs. Nichols, Noe and Mrs. 


Nichols' daughter, are similar, almost verbatim. (J.A. 21, 42, 43, 44, re: Doris 
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Nichols; J.A. 76, re: Shannon Noe; J.A..91, 109, 110, Betty Mae Nichols)‘ 
Appellant Levine testified that he did not represent himneelt as a police 
officer, butthat on the contrary he informed Mr. Noe first at the tavern and 
then Mrs. Nichols when he arrived at the house who he was ("Howard 
Levine"); that he was counsel for one of the boys involved in "that affair with 
Doris Nichols" (J.A. 131,139. When Mrs. Nichols told him that she did not 
wish to talk about it, he repeated the fact that he was an attorney, and then told 
her that he had a right to talk to her and she a right to talk to him; that he 
was an officer of the Court, and that it was his duty to find out what happened 
so he could protect his client. (J.A. 133). Finally Doris’ Nichols agreed 
to give Mr. Levine a Statement (J.A. 133). Appellant testified that Noe left 
and was not present during the conversation downstairs (J A. 133 ); that he 
started to take down notes on the wall downstairs, and that atie invited him 
upstairs to write on the kitchen table; that they went upstairs (J.A. 133) 
that he never observed Betty Mae Nichols in the house (J A. 136 ); that 
Shannon Noe returned and then left again (J.A. 137, .138, 140): that there was nocon- 
versation regarding identity at the foot of the stairs (as Betty Mae had testi- 
fied and as the changed testimony of Doris Nichols suggested on recall) be- 
cause appellant's identity was made known at the front door (J -A. 139); and 
that there was no conversation about appellant's being a police officer or 
showing identification or credentials (J.A. 139); that appellant talked 
with Mrs. Nichols in regard to the case and took notes for between an hour 


and an hour and a half (J.A. 139). Oncross-examination appellant again 


(1) Indeed the extent of verbatim testimony with respect to the primary 
complaining witness Doris Nichols is evident from the fact that a compari- 
son of her testimony on direct examination only (J.A. 21) with cross-exami- 
nation (J.A.42,43)show that very minor changes in the formula recited ever 


indicated that while attempting to urge Doris Nichols to talk to him he used 
the term attorney or counsel at least twice and possibly three times, but that 
while he told Mrs. Nichols it was his right and duty to talk to her to protect 
his client, he also informed her she was under no compulsion to talk to 

him (J.A. 142-157, inclusive). 

During the course of the trial there were various references to the 
physical setting of the premises at 634 E. Street, Southwest. The importance 
of these physical factors was directly related to the fact that the charge 
against appellant rested wholly and completely on oral testimony of a woman, 
her paramour and her ten year old daughter, as to what was said by an 
attorney in the course of his investigation of a case in behalf of a criminal 
defendant charged with raping the woman sought to be interrogated. For this 
reason, the Court granted the government's motion to reopen the case to place 
in evidence a map of the premises after the testimony of the witnesses had 
been completed. (Exhibit 1, Motion granted J.A. 188, 189). The Court per- 
mitted counsel for appellant to recall the witnesses and on Friday March 2lst, 
1958, Doris Nichols was cross-examined with regard to the sketch now placed 
in evidence and with regard to matters related to the sketch (J.A. 191 et seq.) 

At the time the trial Court suspended for the day, the Court suggested 
to counsel for appellant that the matter might be brought "to a head promptly.... 
(if) you have an opportunity to think over what you want to ask her (Mrs. 
Nichols) over the weekend." (J.A. 208). 


Before Doris Nichols resumed her anticipated testimony on the fol- 


lowing Monday, the Court foreclosed further cross examination of Doris 


Nichols by appellant (J.A. 215). Similarly, the cross examination of 


Shannon Noe was limited by the ruling of the Court (J.A. 224). Allof 
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appellant's proposed instructions as requested were denied over objection 
(J.A. 1€0, 121 instruction one; J.A.181 instruction two; Pia. 181 in- 
struction three; J.A. 182 instruction four granted "in substance" with pro- 
viso objected to, J.A. 226, 227, 229, instruction five; 3 227 
instruction six; J.A. 267 instruction seven. 7 

Objections were noted by appellant to the denial of wodetiantts instruc- 
tions (J.A. 229, 261 ); to the foreclosing of cross examination (See J.A. 229); 
the appellant's motion to dismiss the indictment at the outset of the case was 
denied (J.A. 12 ); the motions to dismiss and for judgment of acquittal were 
made at the conclusion of the government's case and appetiantts case and 
similarly denied (J.A. 229). 

The jury was instructed and charged by the Court (J A. 267 through 276). 
The jury returned with a verdict of guilty on the charge of false personation 
(J.A. 277). The appellant orally and in writing moved for a new trial, judg- 
ment of acquittal notwithstanding the verdict, andfor arrest of the judgment 


(J.A. 278, 279). 


The Court sentenced appellant on March 25, 1958, to a term of four 


months to a year and a day, execution of the sentence being mampanctios! and 
the appellant being placed on probation for a period of two _— (J.A., 282). 
On April 1, 1958, the written motion in arrest of judgment and motion for new 
trial or in the alternative judgment of acquittal notwithstanding the verdict 
were denied (J.A. 295). The appellant then filed the notice of appeal on 


April 3, 1958 (J.A. 297). 
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STATUTES INVOLVED 


Title 22, Section 1304, Falsely impersonating public officer or minister. 


"Whoever falsely represents himself to be a judge of the minicipal 
court, notary public, police officer, or other public officer, or 
a minister qualified to celebrate marriage and attempts to per- 
form the duty and exercise the authority pertaining to any such 
office or character, or having been duly appointed to any such of- 
fices shall knowingly attempt to act as any such officers after his 
appointment or commission has expired or he has been dismissed 
from such office, shall suffer imprisonment in the penitentiary for 
not less than one year nor more than three years." 


STATEMENT OF POINTS 


1. The Court erred in refusing to instruct on appellant's theory of the 
case by denying appellant's instructions numbers 2, 3, 4, 5 and 7, all of 
which dealt with the status of an attorney as an officer of the Court, the duty 
and propriety of defense counsel to interview government witnesses and the 
kind of persuasion which defense counsel may or may not employ in seeking 
information from government witnesses. 

2. The Court erred in permitting the government to argue to the jury 
that it might convict appellant under an indictment for false personation of a 
police officer by accepting appellant's admission that he told the government 
witnesses he was an officer of the Court. 

3. The Court erred in its instructions to the jury by submitting a con- 
fusing and misleading charge and by prejudicially quoting a portion of the 
statute which did not pertain to the indictment. 

4. The Court erred in denying appellant's requested instruction #6 
and in refusing to instruct the jury on the requirement of appellant's intent 
to violate the statute involved,as well as the issue as to whether the govern- 


ment witnesses relied on the alleged misrepresentations of appellant. 
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5. The Court erred in denying appellant's requested tustracthan #1 
which would have charged the jury that the appellant was presumed to be of 
good character as of the date he became a member of the bar and that pre- 
sumption continued until there was evidence to the eevee 

6. The Court erred in unduly and prejudicially restricting cross- 
examination after the Court granted the government's motion to reopen the 
case. ! 

7. The Court erred in not permitting appellant to -. into evidence the 
docket entries and the results of the rape trial in which the complaining wit- 


ness herein was also the complaining witness therein, in order to show bias 


and motive and to affect the credibility of this primary witness for the govern- 


ment. ; 

8. The Court erred in denying appellant's motion to diamias the in- 
dictment and motion in arrest of judgment since the indictment was defective. 

9. The Court erred in denying appellant's motions for judgment of 
acquittal based upon the insufficiency of the evidence and the failure to prove 
an offense. 

SUMMARY OF ARGUMENT . 

The appellant's argument may be generally divided into errors com- 
mitted by the Court in five separable categories: (1) — in denial of cer- 
tain instructions, (2) errors in unduly restricting cross examination, (3) er- 
rors in ruling on the elements of the offense of false personation of a police 
officer, (4) errors in refusal to admit evidence tending to show bias or 
motive, and (5) errors in denial of the appellant's motions, both to dismiss 


the indictment and for judgment of acquittal. 
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(1) The thrust of appellant's first contention is that the Court was com- 
pelled to submit to the jury the specific theory of defense upon which the ap- 
pellant was proceeding. This the Court failed to do when it denied appellant's 
requested instructions. Appellant was indicted for false personation of a police 
officer. It was charged in the bill of particulars that in assuming this office 
appellant obtained a statement from one Doris Nichols, the complaining wit- 
ness in a then-pending rape trial. Appellant is a young attorney who was 
representing one of the defendants charged with the rape. The appellant testi- 
fied that during the course of his efforts to obtain a statement from Doris 
Nichols he informed her that he was not only an attorney and counsel for one 
of the defendants but also that he was an officer of the Court. The government 
urged that, by the use of this phrase, appellant intended to deceive Mrs. 
Nichols and her paramour Shannon Noe. It was therefore imperative that the 
jury be informed concerning the propriety of the appellant's use of the phrase 
"officer of the Court''; it was no less important that the jury be informed that 
a conviction for false personation of a police officer could not under any cir- 
cumstance rest upon appellant's use of that phrase. The Court denied all 
such instructions. It thereby denied to appellant any access to this significant 
theory of defense. 

The actual charge of the Court compounded the apparent error when 
it made reference to the statutory basis for a conviction as being the false 


personation of not only a police officer but "other public officer" as well. 


The issue is not simply semantic. By its reference to impersona- 


tion of an office for which appellant was not indicted ("public officer"), the 


Court positively permitted the jury to convict appellant purely on appellant's 


own testimony. 
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The Court similarly refused other instructions. I refused to charge 
that the jury must find that appellant intended a wrong; it eee to charge 
that the jury must find that the government witnesses had ih fact relied on the 
alleged representations, it refused to charge that appellant was continuously 
‘presumed to be of good character from the date of his admission to the bar. 
In each of these refusals, in each denial, the Court committed prejudicial 
error. | 

(2) After the appellant had concluded its evidence, the government 
moved to reopen the entire case in order that a map or ee of the premises 
of the interview be admitted. The Court granted the motion; hence the govern- 
ment witnesses were recalled once again for cross-examination. Unfortu- 
nately, this cross-examination was abruptly terminated by the Court ata 
time when patent contradictions in the testimony of the chief witness arose. 
Appellant suggests that the Court erred when it brusquely closed and then 
locked the door on cross examination, necessarily opened by the Court's 
previous ruling admitting the new evidence. | 

(3) The Court refused to instruct the jury that it must find as a fact that 
appellant intended a false personation; similarly it refused to inatruct that 
reliance by the government witnesses on the alleged false personation was an 
issue which they must decide. By refusing to charge the jury in this manner, 
by eliminating from the jury's deliberation those issueg , which were plainly 
factual, the Court erred. : 

(4) The Court erroneously excluded all reference to the results of 
rape trial. Had the Court admitted the docket entries and outcome of the rape 


trial the motive of revenge and bias of the primary government witness, 


Doris Nichols, would have revealed itself before the jury. 
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(5) Finally, appellant's argument concludes with the contention that 


; WiEW CF 
the Court erroneously denied the motion to dismiss the indictment in, the 


fact that it was: defective for failure to state the name of the person to 
whom the police officer personation was directed. The Court also errone- 
ously overruled the motion for judgment of acquittal in view of the fact 
that the government's case had become so perforated by the flagrant con- 
tradictions of its witnesses that it should not have withstood a motion for 


judgment of acquittal. 
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ARGUMENT 


I. THE TRIAL COURT ERRED IN DENYING THE VARIOUS INSTRUCTIONS 
REQUESTED BY APPELLANT DEALING WITH THE FUNCTION AND 
STATUS OF DEFENSE COUNSEL AND THE ELEMENTS OF THE OF- 
FENSE OF FALSE PERSONATION. 


A. Appellant's proposed instructions concerning the right of defense 
counsel to interview witnesses, the propriety of the appellant's use of 
‘the phrase “Officer of the Court", the duties of defense counsel and 
the necessity of the Jury to distinguish and base a conviction upon the 
alleged representation by appellant that he was a police officer rather 


than an officer of the Court were all instructions which the Court 


should have granted and the failure to do so is reversible error. 


Appellant submitted the following proposed instructions to the lower 


a) Unnumbered oral instruction: "While an attorney is not a civil 
or public officer, he is in fact an officer of the Court who is 
employed by a party to represent him in his defense. It is 
entirely proper and correct for any member of the Bar to 
represent or state to a person he is an ac or officer 
of the Court." (J.A.169, 170) 


Defendant's instruction #2 (J.A. 284) ) 

"You are instructed that an attorney has been referred to or 
may properly be called an officer of the Court and therefore it 
is entirely proper for any member of the bar or attorney to 
represent or state to any person that he is an officer of the 
Court providing he also makes clear at the time of his repre- 
sentation that he is an attorney or counsel for some client.” 


Defendant's instruction #3 (J.A. 285) | 

"You are instructed that the witnesses to be called by the prose- 
cution at a criminal trial are not the clients of the United States 
Attorney or prosecutor and it is entirely proper for an attorney 
for a defendant in a criminal case to interview the complaining 
witness and obtain or attempt to obtain statements from that 
witness regarding matters pertinent to the trial." 


Defendant's instruction #5 (J.A. 287) 
"You are instructed that a member of the bar | of this Court is 
an officer of the Court.' 


Defendant's instruction #7 (J.A. 289) 

"You are instructed that if you find from the evidence that the 
defendant Howard Levine told Doris Nichols and Shannon Noe 
that he was an attorney and officer of the Court and if you 
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further find that the defendant did not tell Doris Nichols and 
Shannon Noe that he was a police officer, then you must find 
the defendant not guilty as charged.” 

Each of these instructions, set forth above for ready reference, deals 
with the status and duty of an attorney, factors which became important at 
the trial. Each was denied by the Court over objection of appellant (J.A. 169, 
vm, 180, 181, 182, 226, 227, 228, 229, 230, 267, 276, 277). 

It is of course fundamental that the Court must instruct the jury on 
every theory presented by the defense. See Bird v. United States, 180 U.S. 
356, 361, 21S.Ct. 403; Carrado v. United States, 1954, 210 F.2d 712, 93 U.S. 
App.D.C. 183, cert. dex? 74 S.Ct. 874, 347 U.S. 1018; United States v. 
O'Connor, C.A. 2, 1956, 237 F.2d 466; Dauer v. United States C.A. Kan. 
1951, 189 F.2d 343, cert. den. 72 S.Ct 232, 342 U.S. 898; Smith v. U.S., 
C.A. Tenn. 1956, 230 F.2d 935; 53 Am. Jur Trial, sec. 627, p. 488. 

It was in this respect that the lower Court erred. 

Perhaps the true test of the error of the trial Court may be simply 
summarized: the jury could have believed and accepted appellant's own 


testimony, could have rejected the testimony of the government witnesses, and 
yet could have still found appellant guilty --- simply and solely because the 
Court failed to instruct the jury as requested by appellant. 


The trial of appellant really resolved itself into this question: did 


Howard Levine, the appellant herein, tell the government witnesses he was 
an attorney, a counsel for a defendant, an officer of the Court, as he himself 
testified (J.A. 133), or did he tell them he was a police officer as the govern- 
ment witnesses testified? 

It is plain that the charge submitted by the Court to the jury (J.A. 287 


et. seq.) never once mentioned the phrase "officer of the Court’; never once 





17 


defined its extent, never once passed upon the propriety of its use, never once 

suggested that if the jury found that appellant used this identifying phrase 

rather than that of "police officer", he could not be convicted as charged. 
Indeed, there is much in the trial of the case which suggests that the 


jury did believe Mr. Levine, that the jurors in fact accepted his version of 


the facts and yet were compelled to return a guilty verdict precisely because 


the Court failed to instruct properly. | 

In this regard, let the testimony be examined from the point of view of 
the juror himself in order to observe precisely how the — could have be- 
lieved appellant and yet found him guilty under the charge of the Court. 


Each government witness --- the mother, her paramour, and the child 
--- stated that appellant's very first words were his true and accurate name. 
Thus, Doris Nichols reiterated that the first phrase ever er to her by ap- 
pellant was "My name is Howard Levine.” (J.A. 21, 42) Shahn Noe testified 
that "He introduced himself as Howard D. Levine" (J.A. 58) and that before 
all else, the first statement appellant made to Doris Nichols in Noe's pres- 
ence was "My name is Howard Levine" (J.A.7£) Betty Mae Nichols, the 
child, who testified that she was upstairs at the time of the first meeting and 
yet overheard it, similarly indicated that the initial atatement by appellant 
was "My name is Howard D. Levine...." (J.A. LC) : 


When the appellant testified, he too stated that he jas his conversa- 
tion with Shannon Noe at their initial meeting by stating his name ("I told him 
my name was Howard Levine....", J.A. i31 ) and that thereafter when Noe 
and appellant arrived at the house, he asked the woman at the doorway, "Are 
you Doris Nichols” and that when she stated she was, appellant said to her, 


"My name is Howard Levine". (J.A. 133) 





18 
Undisputed then, the first words uttered by appellant were not concerning 


an imaginary identity, an untrue or assumed name or person. Uncontroverted 


and testified to by all witnesses was the fact that appellant identified himself 


by his exact and true name. 

Why is this significant? Simply for this reason: the jury must have 
thought that appellant was not wholly without wits; that as a recently admitted - 
member of the bar he could not have been a complete dullard; that if he were 
to disguise his function he would surely alter his name; that a gimple check in 
the telephone directory would have revealed one and only one Howard Levine; 
that to give his true name to the witnesses and yet to falsify and impersonate 
a police officer would be both idiotic and incredible, particularly where those 
very persons were in regular and continuous contact with the police concerning. 
a pending trial. g 

This is not all. In their deliberations, would nae the jurors similarly 
consider the fact that there was no attempt by appellant ---- indeed there was 
no bare suggestion of any attempt by the appellant ---- to seek either to alter 
or suppress the evidence in any way whatsoever? No deviousness, no falsi- 
fication, no subornation, no intimidation was even hinted at in regard to the 
content of the statement obtained from Mrs. Nichols concerning the rape case. 
Up to this point, then, appellant stands unblemished and truthful, not only in 
his own testimony, but also throughout the entire testimony of all government 
witnesses. 

It has been suggested that the jurors might well have observed the 
anomaly, the incredible suggestion that appellant adverted to his true name 
---- even his true middle initial ---- and yet misrepresented that he was a 


police officer to witnesses who had regular relationships with the police and 
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prosecution in a then-pending rape trial. It could not have escaped their at- 
tention that there were flagrant contradictions internally in the testimony of 
each prosecution witness as well as between the various aineseen for the 
government; that their "stories" were parroted pie of the facts, nearly 
exact reproductions of each other, even to the prepositions and articles of a 
phrase; that each witness was so closely related to the other that it was as ifa 
Single partisan testified, an illusion intensified by the dimiiadity of their pre- 
cise phrasing of the crucial conversations. 

And so the jury could ---- and indeed did ---- refer tothe testimony of 
appellant. It could ---- and in all probability did ---- neieck the government's 
witnesses. Yet.it must once again be noted that the jury returned a guilty 
verdict. That it could have returned such a verdict under the instructions 
given by the Court, while still accepting appellant's dentine as true, is the 
prejudicial error committed by the Court. The manner in which the jurors 
could have returned the guilty verdict through confusion and misunderstanding 
of both the proceedings and the charge is the concern of this portion of ap- 
pellant's brief. : 

Important and significant testimony about the ecceuenketions uttered was 
given by the appellant on direct examination and appears in the record as fol- 
lows (J.A. 133) : 


"Q: After she (Mrs. Nichols) told you she didn't want to talk about 
it, what further if anything did you say to her? 


A. I told her that I was an attorney a second time. I told her I had 
a right to talk to her and that she had a right to talk tome. I 
told her that I was an officer of the Court and that it was my 

. duty to find out what happened so that I could protect my client. 
And then she said "All right, what do you want to know". And 
we started talking. 7 


In the course of rulings upon and discussions concerning the proposed in- 


structions orally requested by the appellant, the Court expressed the opinion 


that the conduct of the appellant in the use of the phrase "officer of the Court" 


was reprehensible when it said (J.A. 169}: 
"',.. I think that on his own story Mr. Levine did a very reprehen- 
sible thing when he said 'I am an officer of the Court' because a 
layman, especially uneducated layman, as this woman is obviously, 
would think that that meant an employee of the Court, 

You know, an officer of the Court is used in the figurative sense 
when it is applied to members of the Bar. It merely means that they 
have certain ethical obligations in view of their connections with the 
Court, not that they are actually officers." 

It should be noted in passing that while the Court referred to Doris Nichols 
as "obviously" uneducated (J.-A. 159) appellant recalled her:to testify to refute 
this suggestion and it appeared from her own testimony that Doris Nichols 
graduated high school and was a student at a junior college for a year and one 
half (J.A. 185, 186) 

Reference has been made to the Court's attitude of censure on the use of 
the phrase "officer of Court" because it is apparent that that very attitude in- 
fected the Court's rulings on the requested instructions; that the denial of the 
instructions requested (the oral instruction at J.A. 170, defendant's instruc- 
tions 2, 3, 5, and 7 all set down in the brief supra, p.15). directly resulted 
from the Court's condemnation of the appellant's description of himself as an 
"officer of the Court". 

Indeed, that the Court continued to countenance this attitude is no less 
apparent in what occurred after summation of appellant's case by Mr. Welch 
and during the conclusion and rebuttal by Mr. Caputy, counsel for the govern- 


ment, in which Mr. Caputy referred to appellant's testimony set forth above 


(Brief, p.19 J.A. 263, 264) 
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Mr. Caputy in rebuttal: "...Now you recall when he (Mr. Levine) 
testified he said, if you take what he said as true, he said, ‘I told her 
that I was a lawyer representing one of the boys.' And he also said 
that she refused to give a statement. Then he said 'I am an attorney 
or counsel, and Iam representing the boys and it is my right and it 
is my duty to talk to you and it is your right to talk to me’, and he 
also added that he was an officer of the Court and 'It is my right to 
talk to you and it your right' and I believe he might have used the 
words, ‘your duty to talk to me’. Now she referred, according to 
Fs as « 


Mr..Welch: This not argument that was made in his opening argu- 
ment at all. It is something I have no opportunity to reply to. 


The Court: I think this is proper. ; 
Mr. Caputy: Now, if what he said is true, if she (Mrs. Nichols) re- 
fused to talk to him, why did he say that, 'It is my right to talk to 
you and that I am an officer of the Court and it is your right or duty 
to talk to me?' If it wasn't for the purpose of deceiving that person, 
then for what other reason could it have been?” : 

It is therefore quite plain from this extract of thegovernment's rebuttal 
that the government argued, and the Court by permitting the argument ruled, 
that even if Mr. Levine said he was an attorney and an officer of the Court, if 
his purpose was to deceive Mrs. Nichols by the use of that phrase, he could 
still be convicted under an indictment which charged him with false personation 


of a police officer. 
Did the Court's view of the matter change? In the charge to the jury, did 


the Court correct its attitude of reprehensibility, did it dispel the impression 
created for the jury that the use of the phase "officer of the Court" justified 
conviction under the indictment? | 

It is submitted that the Court did not dissipate the eee it per- 
mitted to exist throughout trial and which it refused to correct by granting ap- 
pellant's instructions, (supra, Brief, p.15 ). Indeed, by tailing to instruct 


ag appellant requested ---- particularly after the government underscored and 





emphasized the allegedly deceptive character of the phrase " officer of the 
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Court", particularly after the government had urged conviction on the appel- 
lant's own testimony and admission of his use of the phrase ---- and indeed by 
actually instructing as it did, the Court in effect positively suggested to the 
jury that even if it accepted Mr. Levine's version of the facts as accurate, he 
would still be guilty as charged. 

Either appellant said he was a police officer as the government wit- 
nesses testified or he said he was an attorney and officer of the court as he 
himself testified. There was no middle version. Yet the government urged 
and adverted to deception in the use of the phrase and the Court ruled that the 
argument was proper. The Court's charge never once referred to the phrase 
"officer of the Court” and never once suggested any: pfopriety in its use 
(J.A. 267, et seq.) 

That it is proper and accurate indeed to term an attorney an "officer of 
the Court" cannot be gainsaid. See Theard v. United States, 354 U.S. 278, 
281, 77 S.Ct. 1274 (1957); Booth v. Fletcher, 101 F.2d 676, 680, 69 App.D.C. 
351, cert.den. Fletcher v. Booth, 307 U.S. 628, 59 S.Ct. 835; Bowles v. 
United States, C.A.4, 50 F.2d 848, 851, cert. den. 284 U.S, 648, 52 S.Ct. 
29; Crammer v. United States, 223 F.2d 322, 324, 96 U.S. App. D.C. 30, 


United States v. Stringer, 124 F.Supp. 705, 715. 1 Thorton on Attorneys at 


Law, 1914 ed, 13, 14. 


To have eliminated it entirely from the charge to the jury, in view of ap- 
pellant's testimony and admission, was prejudicial error. Bird v. U.S. 180 
U.S. 356, 361, 21S.Ct. 403, and decisions cited supra Brief page 16. 

This is not all. 

In denying appellant's requested instruction #3 (J.A. 285 ) the following 


colloquy occurred (J.A, 229): 
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"Mr. Genn: Is it the Court's ruling that an attorney may not attempt 
to persuade a witness to talk to him? Is that what oe intention of 
the ruling is under that proviso? 


The Court: Yes, 


Mr. Genn: And of course we have noted our exception to that pro- 
viso already. 


The Court: Yes." 

The proviso mentioned related to the right of an attorney to interview a 
witness (J.A.181 ); the Court granted this right with the following qualifica- 
tion or proviso: "Provided he (the attorney) makes it clear to the witness that 
he is acting as an attorney for the defendant, and used no sedawane. persua- 
sion or misrepresentation to induce the witness to give a tenia Oa 

The actual instruction finally given by the Court itself was as follows 


(J.A. 275): 
",...A witness called by the Government in a criminal cage is not the 

client of the United States Attorney and the attorney for the defendant 

in that case has a right, if he chooses to do so, to try to interview the 

government witness and to obtain or attempt to obtain a statement from 

that witness regarding matters pertinent to the trial, provided however, 

that he makes it clear to the witness that he is acting as an attorney 

for the defendant and uses no misrepresentation or pressure in order 

to induce the witness to give a statement to the attorney for the de- 

fendant if she desires to do so. But the point is, and that is the point 

of this case, that an attorney has no right to use subterfuge such as 

the Government claims was used in this case 


Not only did the Court's charge suggest that "subterfuge" --- the decep- 


tive use of "officer of Court" as the government's counsel urged ---- could 
be a basis of conviction; the Court also conveyed to the jury ‘ts ruling that an 
attorney may not attempt to persuade a witness to talk to him (J.A. 229). 

It is suggested that this is not a proper rule of law; that it is indeed en- 
tirely proper for an attorney to use verbal pressure or secaaaton to con- 


vince a recalcitrant or close-mouthed witness that that witness should discuss 
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with the attorney those facts in the witness' knowledge; that appeals by an 
attorney to a witness' sense of fair play, or appeals to the witness' respect for 
the attorney's own duty are not improper; and that none of them can form the 
basis of a conviction for false personation of a police officer. 

Perhaps it should be inquired at this point what precisely are the rights 
and the duties of defense counsel; how far do they extend; and what are their 
limitations in regard to interviewing witnesses. 

Somewhat oddly, federal decisions are lacking on the precise point. 
When the issue has arisen in the federal courts, it has been usually presented 
in relation to the right to effective assistance of counsel or the right to a fair 
trial by being granted sufficient time to obtain counsel to prepare for trial. 

See Powell v. Alabama, 53 S.Ct. 55, 287 U.S. 45 (1932); Melanson v. O'Brien, 
C.A. Mass., 191 F.2d 963. 

The state courts, however, have expressed themselves firmly on the 
side of the defense attorney's "...plain duty towards his client to fully in- 
vestigate the case and to interview as many as possible of the eyewitnesses to 
the (crime) .... Witnesses are not parties and should not be partisans...." 
See State v. Papa, 32 R.I. 453, 80 A. 12, 14, 15, (leading decision). Wilson 
v. State, 93 Ga. App. 224, 91S.E.2d 201; Cf. Wisniewski v. State, (Delaware), 
138 A.2d 338 (1958) I, Il Wigmore on Evidence 3rd Edition, sec, 788 and 1850. 

Was it not the duty of Mr. Levine to interview Doris Nichols and if so, 
was it criminally improper for him to seek to persuade that witness to give 
him a statement? 

The American Bar Association has issued various opinions of its com- 


mittee in regard to the Canons of Ethics. Opinion 12 (January 4, 1928) dealt 





with the propriety of the action of an attorney in visiting a witness after trial 
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in order to obtain a retraction of the testimony by affidavit. | The Committee, 
citing Canon 15, noted that an attorney"....owes to his client the duty of ut- 
most honorable effort in his behalf." (p. 81 ABA opinions, 1947 edition); that 
defense counsel in a criminal case is not even required to notify the United 
States District Attorney of his action since a criminal witness is’not the prose- 
cutor's client; that merely because the matter was pending in the courts on ap- 
peal was no different; and that "....an attorney's honest effacia: like a phy- 
sician's, should not cease so long as there is hope.... (An) attorney should 
leave no stone unturned to save his client from an unrighteous judgment.” (p. 81). 

Similarly, reference should be made to Opinions 101 (August 29, 1933, 
p. 218) and 117 (August 27, 1934, p. 246) of the selfsame 1947 compilation of 
American Bar Association Opinions. Like Opinion 12, opinion 101 deals with 
the propriety of interviewing witnesses connected with oe proceedings 
and with the extent of the duty of counsel to carry out the interview. Both are 
based —_ and related to Canons 9 and 39. The Committee pointed out clearly 
in Opinion 101 that the sole limitation on an attorney in interviewing prosecu- 
tion witnesses is the fundamental rule that he should not attempt to persuade 
the witnesses "....to change their testimony contrary to the truth” (p. 219). 

It is submitted that these Committee opinions, in addition to the state 


court decisions which have reviewed the matter, make it abundantly plain 


that the trial court herein erred in its view than an attorney may not persuade 


a witness to discuss a case in which the defense counsel is representing a 
client (J.A. 229 ); that honest attempts to persuade are proper and indeed 
the duty of an attorney; and that to suggest, or to permit the government to 
suggest without correction by the Court, that conviction for false pergonation 


might rest upon such grounds was erroneous. 
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"The ascertainment of truth is always essential to the attainment of 
justice and it is the duty of the attorney to learn the facts by every fair means 


within his reach." (A.B.A. Opinions, 1947 edition, Opinion 117, p. 246, 


ar 
August 27, 1934). Itis submitted aad the testimony of Howard Levine evi- 


denced a “fair" attempt, within the suggestion of this Opinion, to ascertain 
the facts; that the Court should have granted the instructions offered so that 
the jury may have comprehended the probity of the attempt; and that having so 
testified, appellant was entitled to submit his theory to the jury. 

The Court did not do so. It chose to characterize the conduct of appel- 
lant as "very reprehensible", to allow the government to argue that conviction 
for false personation of a police officer may rest upon admissions by an attorney 
that he stated to a witness that he was an attorney and officer of the court. 

Appellant contends that the laws of subornation, bribery and obstruction 
or perversion of justice are adequate to protect against attempts encompassed 
within those statutes. Appellant was indicted, however, for false personation 
of a police officer, not for subornation, not for bribery, not obstruction of 
the witness, Doris Nichols, not for perversion of her statement. Indeed the 
government never urged such theories and the evidence does not even suggest 
them. 

It is important to note further that the Court's charge inevitably en- 
couraged confusion in the jurors' minds by itself referring to something out- 
side the indictment for false personation of a police officer. The Court 
charged the jury by reference to the statute itself when it said (J.A. 272, 273): 


"The pertinent portions of the statute that governs this matter 
reads as follows: ‘Whoever falsely represents himself to be a 
police officer or other public officer and attempts to perform the 
duties or exercise the authority pertaining to any such office or 
character shall be punished by the penalty mentioned in the 

” : Sa 
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In the light of the government's argument, reference to personation of 


"other public officer" seems plainly confounding to the jury and improper under 
the indictment and bill of particulars. 3 
Indeed, it might be noted that attorneys have been in fact referred to as 
“public officers" under narrow conditions. See Ex parte Faulkner, 1W. Va. 
269, 297, In re Spencer, 122 N.Y.S. 192, 199, 137 App.Div. 330. 1 Thorton 
on Attorneys at Law, 1914 edition, page 16. It is not wageented thereby that 
under a given statute --- or even under the statute involved herein --- an at- 
torney is in fact a "public officer" within the intent or parnene of such statutes. 
. What is suggested however is this: if attorneys have in fact under certain 
circumstances been known as "public officers", it was cumulatively erroneous 
for the Court herein to charge the jury in a manner such that the jury could 
infer that the "pertinent portions of the statute involved" (J ~A. 272), upon 
which the indictment for false personation rested, included representation as 
a "public officer". Such a reference by the Court must needs to have re- | 
sultedin confusion or, at the least, intimated to the jury that a conviction 
might be grounded upon the very language employed by the appellant himself. 
In sum, to have permitted the jury to speculate on the matter, indeed 
to have suggested that deceptive "subterfuge" in the use of the phrase "of- 
ficer of the Court” may be a basis for conviction was prejudicial error, par- 
ticularly whem the Court itself in its charge referred to false personation not 
only of a "police officer" but “other public officer" as well (J.A. 272, 273). 
In this regard, attention should be directed to the decision of 
Masse e v. United States, C.A.6, 240 F.2d 781, where the defendant 
stated to the prosecuting witness that he was from the "Federal Bureau” and 


then gave the witness his telephone number which was that of the "Federal 





Detective Bureau". It was evident that the prosecution urged and obtained the 
defendant's conviction on the basis of an intended deception in the use of the 
phrase "Federal Bureau". The Circuit Court reversed the conviction under 
the federal personation statute, 18 U.S.C.A. 912, since there was no evidence 
that the defendant actually represented himself as a member of the Federal 
Bureau of Investigation. Massengale v. U.S., supra, thereby suggests that 
even if the intent of the defendant is to mislead or deceive the hearer by iden- 
tifying himself with a description which is deceptively similar to some official 
identification, there still can be no conviction under a false personation sta- 
tute. Naturally, if this is so, appellant herein was entitled to the instructions 
requested to foreclose such a basis for the jury's verdict. The ruling of 
Massengale v. U.S. in this regard is logical. A false personation conviction 
must be based on false assumption of the office of another; it cannot be based 


on a true, albeit deceptive, representation according to the very terms of the 


statute involved (Brief p: 10 a 


In other words, for Mr. Levine to have stated to Doris Nichols that he 
was an "Officer of the Court" was not false. Even if it were intentionally 
deceptive ---- a point which appellant vigorously denies: and which finds no 
support in the evidence -- it was true and therefore served no basis fora 
conviction under the statute involved. Massengale v. United States, supra. 
Accordingly, the Court's action in denying appellant's instructions which 
would have suggested this fact was reversible error, precisely because the 
Court charged the jury as it did and it did not correct in its charge the er- 


roneous argument which it permitted the government to urge. 
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B. The Court erred in denying appellant's proffered instruction #6 which 
charged that the jury must find an intent to defraud by appellant as well 


as reliance the government witnesses in order to : ort a con- 
viction, 


Appellant's proffered ‘instruction #6 is ag follows (J.A. 288): 


Defendant's instruction #6: 

"You are instructed that the Government must prove each and 
every essential element of the offense for which the defendant is 
charged beyand a reasonable doubt. 

You are instructed that the defendant has been charged with falsely 
representing himself to be a police officer and attempting to per- 
form the duty and exercise the authority pertaining to such office in 
violation of the District of Columbia Code, Title 22-1304, 

You are further instructed that unless you find beyond a reasonable 
doubt that the defendant Howard D. Levine represented himself to 
be a police officer from the fourth precinct to Doris Nichols and 
Shannon Noe, that he performed the duty or exercised the authority 
of a police officer from mimber four precinct, knowingly and with 
the intent to defraud Doris Nichols and Shannon Noe, and that Doris 
Nichols and Shannon Noe relied upon this ai aie you must 
find the defendant not guilty as charged.” 


The Court denied this instruction over objection of appellant (J.A. 227). 
Appellant urges that attention to the decision of Morrissette v. United States, 
72 S.Ct. 240, 342 U.S. 246 should be directed in this respect, This decision 
involved a conviction for the knowing conversion of goverment property under 
a statute which made no reference to an "intent" to do so. The Court, relying 
upon state decisions in the larceny field, stated that the absence of the term 
itself did not eliminate it as an element of the offense. Morrissette v. U.S. 
supra at p. 248. The Court then concluded that where"... intent of the ac- 
cused is an ingredient of the crime charged, its existence is a question of 
fact which must be submitted to the jury." Morrissette v. U.S., supra at 
p. 255. Like the state decision referred to in Morrissette, the state courts 
have generally held in false personation cases that intent is a element of 
the offense. Fouts v. State, 149 N.E. 551, 113 Ohio St. 450; Stahmann Vv. 


State 70 S.W. 2d 709, 126 Tex.Cr. 192;. State v. Church, 87 S.E. 2d 256, 
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242 N.C. 230. Since the trial Court herein failed to submit the issue of intent 
to the jury as requested, error was committed. Morrissette v. U.S. supra. 

The requested instruction also made reference to the element of reliance, 
which the Court similarly refused to instruct. Appellant submits that under 
the decision of U.S. v. Farnham, 127 Fed. 478, reliance on the part of the 
hearer is indeed an element of the offense of false personation. That this is 
an element in the case may be made manifest by reference to an extreme, per- 
haps outlandish, hypothetical situation. Suppose that Doris Nichols and 
Shannon Noe were approached by a six year old boy who represented that he 
was a police officer from number four precinct working on the sex squad. 

The absurdity of the situation suggests that the Court would have little diffi- 
culty in dismissing the matter, not because the child should be referred to 
the juvenile authorities, but because Doris Nichols could not have reasonably 
relied on the representation. 

Was there, then, any evidence in the instant case which raised an issue 
of the fact on the question of the reliance by Mrs. Nichols and Mr. Noe on the 
representations made, assuming arguendo that the representations were stated 
as alleged? Shannon Noe testified numerous times, and indeed Doris Nichols 
no less, that he did not believe appellant was a police officer, that appellant 


should show credentials and that Mrs. Nichols should not speak to him until 


he did (J.A. 21, 22, 23, 69, 70).’ Thus, appellant submits that a question of 


fact was presented on the issue of reliance which the Court did not, but 
should have, submitted to the jury. Morrissette v. U.S., 72 S.Ct. 240, 
255, 342 U.S. 246. 

Significantly, the Court stated the elements of the offense to the jury 


but eliminated reference to reliance in its charge (J.A. 272, 273). Yet in 
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recounting the evidence, the Court referred to the fact that Doris Nichols 
" ...testified that she relied upon (the) representations." (J A, 273). 
Appellant submits that the Court could not, under the egies in the case, 
eliminate altogether from the jury's consideration the enieittion of fact as to 


whether in fact Mrs. Nichols did what she implied, that is, rely on the al- 


leged representations. Stated differently, the Court could not direct the jury 


to accept as true the statements of Mrs. Nichols indicating reliance; the Court 
was compelled to instruct the jury that failure by these witnesses to rely on 
appellant's alleged misrepresentation should result in acquittal. Cf. 


Morrissette v. United States, supra; United States v. Farnham, supra. 


C. The Court erred in denying appellant's first requested instruction 
which clothed appellant with a presumption of good character as of 
the time appellant was admitted to practice and which was a continuous 


resumption. 

The undisputed testimony at the trial shows that Howard Levine, the 
appellant and defendant herein was admitted to practice law in the District of 
Columbia in December of 1956 (J.A.127 ). He had become a member of the 
bar, therefore, within a period of less than eight months before he inter- 
viewed Doris Nichols on the night of June 28, 1957. Appellant requested the 
following instruction: : 

Defendant's instruction #1(J.A. 283): 

"You are instructed that a license to practice law is a certificate 
of good moral character and a representation as of the date of the 
license that the licensee is a trustworthy person who may be ex- 
pected to act fairly and honestly in the practice of his profession 
and this presumption which exists at the time of his license is a 
continuing presumption of good character in the absence of any 
proof to the contrary." 

This instruction is derived from and based upon the decision of Roark 


v. State Bar of California, 55 P. 2d 839, 5 Cal.2d 665. The Court denied the 


instruction as offered and refused to charge the jury with vecron to any pre- 
ion (J.A. 125, 180). 
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It would be improper for appellant to fail to acknowledge that in order to 
expedite the trial, appellant chose not to call certain character witnesses who 
were prepared to testify regarding appellant's good character (J.A. 163). 

It is submitted that the failure to do so, however, does not nullify the 
error of the Court in denying the instruction because the essence of the re- 
quested instruction is its reference to a presumption which the jurors should 
consider. Naturally a jury may well disregard certain character witnesses. 
They are,.after all, usually friends and professional or business associates. 
Admission to the bar, however, goes much further. It is an official decision 
based upon statements about and investigation of the ethical behavior of the 
applicant; it is an assertion of the applicant's moral rectitude affirmed by 
representatives of the legal and social community; it properly entitles a 


member of the bar to the kind of continuing presumption stated in Roark v. 


State Bar of California, supra. Since appellant was entitled to be clothed with 


a presumption of good character at the time of his admission to the bar in 
December 1956, and since that presumption continued in the absence of evi- 
dence to the contrary, it was error for the Court to deny appellant's re- 
quested instruction. 


il. WHILE THE COURT CONTINUALLY EXPRESSED CONFORMITY WITH 
THE PRINCIPLE OF THE RIGHT TO EXTENSIVE AND EXHAUSTIVE 
CROSS EXAMINATION, THE COURT ERRED BY UNDULY AND PRE- 
JUDICIALLY RESTRICTING CROSS EXAMINATION IN FACT AND IN 
DEED, PARTICULARLY AT A CRUCIAL MOMENT IN THE DEFENSE 
WHEN THE COMPLAINING WITNESS HAD CONTRADICTED HERSELF 
ON FURTHER INTERROGATION ABOUT ADDITIONAL EVIDENCE 
INTRODUCED AFTER THE COURT GRANTED THE GOVERNMENT'S 
MOTION TO REOPEN THE CASE 


During the trial of the cause and the cross-examining of the first 


witness, the Court expressed itself to appellant's counsel on the importance 
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of extensive examination of Doris Nichols as follows: ".. you are entitled 

to a great deal of leeway in examining her (Mrs. Nichols) —— she is 
~ the crucial witness...." (J.A.60 ) (émphasis added) | 
In the second day of trial during the cross-examination of Mra. 

° Nichols' child, the Court suggested that a plat of the premived of 634 E 
Street Southwest be prepared and agreed to (J.A. 187 ), and _—n again 
during the cross~examination of appellant the same suggestion was made. 
(J.A. 153, 154) 7 

At the conclusion of all the evidence the government x ar to reopen 
the case in order to place into evidence a sketch of 634 E Street Southwest 
(J A. 187 ). Counsel for appellant objected and stated that if it were ad- 
mitted in evidence, it would be "...necessary to recall _— of the wit- 
nesses who (had) testified...to interrogate them further with respect to 
the details of the incidents as related to the map..." (J.A. 187) ‘ 

After the Court granted the motion (J.A. 188, 189), counsel for 
appellant requested "...reasonable latitude in connecting facts with the 
. sketch..." to which the Court then replied: "Of course that’ would fall 
within my ruling." (J.A. 188) : 

Doris Nichols was then recalled (J.A. 191 ). In the course of this 
cross examination, her testimony contained the whole range of damaging 
discrepancies and contradictions which only the sweep of the entire testi- 
> mony discloses but which have been largely alluded to in the Statement of 
the Case previously set forth in this brief, pp. 3 through 8. During the 
course of the additional cross-examination of Doris Nichols, there was 
some colloquy with the Court concerning the limitation on ( examination 


(J.A.197, 198); and on Friday afternoon the Court suspended the cross- 
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examination with this statement: "Well, I think we will suspend at this 
time and I hope you can bring it to a head promptly. Perhaps you can do 
that if you have an opportunity to think over what you want to ask her over 
the weekend.” (J.A. 208) 

Thus, the additional cross-examination of Doris Nichols, made man- 
datory by the Court's own suggestion as to a sketch of premises and the 
granting of the government's motion to reopen the case after all the evidence 
was concluded, was, then continued on Friday afternoon until the following 
Monday (J.A. 208, 209). 

The completion of that crucial cross examination of Doris Nichols 
never took place. In its stead, there was colloquy. Suddenly and without 
prior suggestion, the Court called counsel to the bench the moment the Court 
convened on Monday (J.A. 210 ). There then ensued a lengthy statement by 
the Court with reply by Mr. Welch, counsel for appellant, a portion of which 
is set forth below both because of its significance to this argument of the 


brief and in order to facilitate reference to it. (2) 


(2) Colloquy (F-A. 210-214, inclusive)’ 


THE COURT: I have given the present status of the case a great deal 
of thought over the weekend. The principal witness called by the Government, 
Doris Nichols, was cross-examined at great length after her original direct 
examination was concluded which incidentally was very short. 

I felt that in view of the fact that this is a case that de- 
pended entirely on oral testimony on both sides and become of the importance 
of the matter a great deal of leeway, more than usual should be permitted to 
cross-examining counsel and I acted accordingly. 

Now, as I said a moment ago, cross examination went 
to great lengths. It got to the point where the witness almost collapsed, and 
she did burst into tears because she was questioned concerning the rape out 
of which this case arose as a side issue, and the question contained an in- 
sinuation that she wasn't raped at all. 

I felt that counsel was within his legal rights even though 
I bemoaned the turned that the questioning took. However, there is a limit 
even to the leeway that should be granted under those circumstances. Wit- 
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Some comment should be set forth by appellant in order to put the 


matter in perspective because of the extensive statement the trial Court 


unexpectedly inserted in the record. 


(2) Contimed 

Now also, the other witnesses were cross examined at — The 
little 10 year old girl was cross-examined about an hour, and it was re- 
markable that she didn't collapse, that she didn't collapse a eee as well 
as perhaps mentally, 

Now when this map was introduced, of course I did not think any one 
was going to go to the trouble to have a detailed map drawn to scale, but I 
think that was commendable. I thought that since cross examination consumed 
a great deal of time as to the location of the various parts of the interior of 
the building, for instance, where the bannister was and so on, that there could 
be an agreement on the sketch or diagram of the premises. Well, that was 
introduced and counsel for defendant asked leave to recall Government wit- 
nesses for additional cross examination. 

With some misgivings, the Court granted that request, ‘largely with 
the view to do away with any suggestion, no matter how remote it might be, 
that the defendant, who has a great deal at stake, was not given every op- 
portunity, every possible opportunity to clear himself. It was the under- 
standing of the Court, and perhaps the Court apparently misunderstood, that 
all that counsel wanted to do was to ask a few questions in order to locate 
precisely the various occurrences. It was not the Court's intention to allow 
a recross,. a re-examination of the witnesses, using that a as a vehicle for 
a general re-examination.... 

As I said before, a great scope and greater leeway was permitted than 
is usually the case because the entire case depends on oral testimony. How- 
ever, as I said before, the witness is entitled to protection against an un- 
due and unnecessarily harsh ordeal. I am not going to permit this Courtroom 
to be turned into a mental torture chamber, and I feel that while not inten- 
tionally, Doris Nichols has been subjected to an experience that I prefer not 
to characterize. I shall permit no further cross examination. (emphasis 
added) 


MR. WELCH: Well this comes to me rather astoundingly. 
THE COURT: I beg your pardon. 


MR.. WELCH: It is rather astounding to me that your Honor has come 
to that conclusion. With respect to Doris Nichols---- 


THE COURT: The Court doesn't enter into debate with counsel. 
MR. WELCH: Your Honor has put considerable on the record as to 


your reasons, and those reasons leave it to the casual reader to conclude 
that counsel for defendant has more or less abused these witnesses. 
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The Court stated that the basis of its changed ruling on Monday forbid- 
ding further cross-examination rested in part on the fact that Mr. Welch had 
turned the courtroom into a "mental torture chamber" for Doris Nichols 


(J.A. 212), 


(2) Continued 
I think as to the little girl, I think I was so careful and calm and patient 
with her ---- 


THE COURT: You were very polite to the little girl. I am glad to say 
so on the record. However, you cross examined her for over an hour. 


MR. WELCH: It was necessary to do it. 


THE COURT: You were very polite to the little girl. I observed that 
very carefully. However, and I have no criticism of what you did, questioning 
al0 year oid girl for an hour, and finally I called the noon recess, and then 
the questioning was resumed after the recess, and fortunately she had a little 
rest, I presume during the recess.... 


MR. WELCH: If your Honor intimates you don't wish (me) to make any 
reply or comment, I shall be silent. But I would like to call your attention to 


a couple of things. 
THE COURT: Yes, I want to be fair with you. 


MR. WELCH: For instance, I can feel no sympathy in my heart for the 
so-called collapse of Doris Nichols. I think it was staged. That is my 
honest opinion. 


THE COURT: Well, it was not. From the Court's observation, it 
was not, and I think certainly it was entirely unnecessary to suggest that 
she wasn't raped at all, or to insinuate that. 


MR. WELCH: Well, I don't think she was; that is why I suggested it. 

Now we were going to ask your Honor to let the record 

in this case of the rape case be admitted to show that a jury did not convict 
the boys of rape. 


THE COURT: That does not prove she was not raped. 


MR. WELCH: It shows a jury didn't believe her story that she was 
raped. 


THE COURT: No. Well, anyway, as I say, counsel must use his 
own discretion as to what he must do in a defense of his client's rights. 
There are many lawyers who at times have to do things that they 
consider unpleasant, but they consider 
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The Court indicated that the courtroom became a "mental torture 
chamber” for Doris Nichols because it was improper, and the Court added, 
"entirely unnecessary to suggest that she (Doris Nichols) wasn't raped 
at all or to insinuate that." (J.A. 2143, When Mr. Welch then. .--:.: 
indicated that he did not believe Mra, Nichols was in fact raped and sug- 
gested that the record of the rape case be admitted in evidenioe to support 
the position that the jury in that case did not convict the defendants of rape, 
the Court replied that the verdict did not prove that she was _ raped; to 
this appellant's counsel suggested --- and it would seem with justification --- 
that at least it™...shows a jury didn't believe her story that she was raped." 


(J.A. 214) 


(2) Contimed 

it their duty to do, and every lawyer must be a judge of that himself. Bowe 
ever, the ultimate control of the extent to which cross examination may go 
is in the Court and I want to point out that the extent of the cross examination 
has been very broad, very full and the Court did not limit the original cross 
examination very much because the Court had in mind the thought that the 
entire case on both sides depends upon oral testimony. But I think there has 
been enough cross examination, and there will be no more. : 


MR. WELCH: Your Honor, on Friday, if I can point the record to you, 
this woman, Doris Nichols, deliberately contradicted, squarely contradicted 
testimony she gave Tuesday. (emphasis added) | 


THE COURT: That's correct. You know, even an honest witness can 


get confused if they are questioned long enough, 

Now, I am not to enter into debate with counsel. 
I have made my ruling and you may note an objection on the record. (em- 
phasis added) ; : 


MR.. WELCH: Is the that I cannot finish m cross examination 
of Doris Nichols? (emphasis added) : 


THE COURT: My ruling is this, gentlemen: I think it was a mistake 


of j ent on to permit a reopening of cross examination mere 


because the map was offered in evidence and therefore I withdraw the per- 
mission that I gave..... (emphasis added) , 
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In regard to this apparent reason for the Court's unexpected ruling 
foreclosing further cross examination, reference should be made to the 
Court's own earlier ruling at the very time the issue actually arose on the 
original cross examination as to whether or not the rape occurred: 

Q (BY MR. WELCH): Did you tell Mr. Barker that actually these 
boys you claimed had raped you, never did rape 
you, that it was all a case of money? 

A: I did not. 

MR. CAPUTY: Just a moment, I object. 


THE COURT: Objection overruled. I think that is proper. (emphasis 
added). 


It appears difficult indeed to reconcile the ruling of the Court in fore- 
closing cross examination, based as it was on the "mental torture chamber" 
created for Doris Nichols by this question, with the earlier ruling of the 
Court that this very line of questioning was proper. 

In the colloquy referred to, the Court went further and stated that 
Mr. Welch's manner of interrogation was such that it '"...got to the point 
where the witness almost collapsed..." (J.A. 21@ ) This statement by the 
Court did not relate to cross-examination occurring after the case was re- < 
opened, but instead to an incident which occurred within the first half hour 
of the cross examination of Doris Nichols at the very outset of the case many 
days before (J.A. 34 ). Significantly, at the time of the incident, the Court 
did not admonish counsel in this regard, did not call a recess,and indeed, 
when the witness appeared upset, it was not the Court but Mr. Welch himself 
who suggested the witness be given time to compose herself (J.A. 34). 

Once again, it would appear that reference to this event as a basis for fore- 
closing further cross examination after the reopeningof the case cannot be 


reconciled with what actually occurred as the case unfoldec 
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It is of course basic to the law that the "...right of leds examination 
is a fundamental one in our jurisprudence and it may not be improperly re- 
stricted." Collazo v. United States, C.A.D.C 1952, 196, F.2d 573, 90 U.S. 
App.D.C. 241, 252. Unquestionably, there are bounds to that right, resting 
in the discretion of the trial court. Collazo v. United States, supra, points 
out that cross examination may be restricted by the trial autre, particularly 
where the cross examination is "...designed for impeachment of general 
credibility rather than for development of a contradiction eon a point in 
issue." Appellant suggests, however, that the — on cross exami- 
nation of Doris Nichols herein was directed to very significant points in issue, 
that the "accuracy of the testimony” of Doris Nichols was primarily involved, 
not simply, solely her general character as a credible witness. Collazo v. 
U.S., supra p. 253. While the trial Court may have discretion in the matter, 
the appellate courts are compelled to intervene when an abuse of that dis- 
cretion is shown. United States v. Hogan, C.A. Pa. 232 F.2d 905. In re- 
stricting appellant's additional cross~examination on points in issue, on the 
“accuracy of (her) testimony,” the trial Court abused its discretion. Com- 
pare Collazo v. U.S. supra at 235. ) 

To view the matter in perspective, it will be recalled that the trun- 
cation of cross examination occurred after the case had been reopened. A 
Court mayinits discretion grant a motion to reopen; but just as it has been 
said in civil actions on such motions that "...opening the door to the 
plaintiff and closing it to the defendant...” is error, Phelps v. Utley, 101 A. 
1011, 1012, 92 Vt. 40, so opening the door for the Government and then 


snapping it shut on the defendant herein is no less error. Similarly, it 


has been noted that once a case has been "...reopened for the purpose of 
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permitting defendants in error to introduce additional evidence, it was re- 
opened for the plaintiff in error for all purposes...." and thus was error to 
refuse plaintiff's further evidence. (emphasis added) Ketcham v. Miller, 
1922, 136 N.E. 145, 147, 104 Ohio St. 372. 

Tt will be recalled that much of the cross examination by Mr. Welch af- 
ter the case was reopened related directlytothe map, the position of the 
parties, and what was said at each point. (J.A. 1£] et. seq.). It was during 
this examination of Doris Nichols that the contradictions on these important 
issues in the case --- particularly pressing because the testimony rested 
upon oral evidence --- tumbled forth from the very witness who the Court 
had characterized at the outset of the trial as the "crucial witness” (J.A. 60). 
That such contradictions occurred is manifest from the very fact that during 
the colloquy at which the court foreclosed cross examination, the Court it- 
self conceded that such inconsistencies arose in testimony on the prior Friday 
(J.A.215 , brief, supra, footnote, p.37) 

It might be noted that the very judge who presided at appellant's trial, 
Judge Holtzoff, had occasion to pass upon the general issue involved herein 
in the decision of United States v. Edmunds, D.C. D.C. 63 F.Supp. 968. 
That opinion referred to the right of the government to question a witness 
about her meretricious relationship with the defendant which was deemed 
proper on the following ground: "The Supreme Court has held that cross 
examination for the purpose of putting a witness in his proper setting is not 


only permissible but it is a matter of right.'' (p. 973, emphasis added). 


The Court cited a decision in support of this statement which is as applic- 


able in the instant case as it was in United States v. Edmunds, supra. That 
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decision is Alford v. United States, 51S.Ct. 218, 282 U.S. 687. Counsel in 
the instant matter was attempting to place Doris Nichols, not s0 much in her 
setting in the social community, as her setting in direct eetacton to the al- 
leged offense. To do so on original cross-examination was a "right" 3 to ex- 
plore further when the original setting was contradicted falls within the spirit 
of Alford v. United States, supra; Cf. Gordon v. United Sites, 73 S.Ct. 369, 
344 U.S. 414. 

During the colloquy with the Court, it will be recalled that in support of 
his contentions that cross examination should continue, attorney for appellant 
stated as follows: "Your Honor on Friday, I can point out he eecond to you, 
this woman, Doris Nichols, deliberately contradicted, sities contradicted 
testimony she gave Tuesday." To this the Court replied: "That! s correct. 
You know, even an honest witness can get confused if they - questioned long 
enough..." (J.A,215) Ifthiswere intended as a basis for the Court's ruling, it, 
too is no less difficult to reconcile with the record. Doris Nichols was 
— cross-examined during the period referred to for the length of time 
indicated by only twenty pages of testimony, (J.A. 19i-209), of which over 
Six pages consists in bench conferences, rulings of the Court, and colloquy. 
It is perhaps difficult to comprehend, therefore, how the Court was justified 
in aborting cross examination, where the Court admitted that significant 
contradictions occurred, but where the Court still suggests that within 
fourteen pages of testimony,a crucial witness could become so confused 
that the Court was compelled to rule that that witness shall be interrogated 
no more. By doing so, the Court prevented the jury from further passing 


upon the very question involved --- whether Doris Nichols wag in fact an 
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honest witness. In the course of ruling on the issue of terminating cross . 
examination, the court prefaced the ruling by stating that the instant case was | 
one ",..that depended on oral testimony on both sides and because of the im- ‘ 
portance of the matter a great deal of leeway, more than usual, should be 
permitted to cross examining counsel..." (J.A. 210 ). Surely appellant 

must himself agree that the principle set down by the Court in these words was 
accurate. Appellant, however, must respectfully urge that the trial Court did 

not act in accord with that rule, contrary to its own assertions of adherence. 

The principle ‘of extensive cross-examination was most assuredly af- 
forded the fullest verbal expression by the Court during its ruling; the Court 
announced a mumber of times that it had fulfilled the requirement (J.A.211-215, 222 
Then the Court ruled in the same manner, expressing the same principle, in 
foreclosing examination of Shannon Noe, again at a point which appellant sug- 
gests was a demonstrably significant moment of contradiction by Noe. 

(J.A. 224} 

Although the trial Court reiterated the principle of extremely extensive 
cross examination because of the nature of the case, and in spite of the 
Court's assertions that the principle had in fact been permitted to operate 
fully, appellant is respectfully compelled to suggest to this Court that the 
record of the case reveals that word and deed were not made parallel; that 
the principle of unusual latitude in cross examination which was stated at 
the outset of the trial (J.A. 60 ) was not carried forward in practice at 
crucial moments of cross-examination; and that in its characterizations of 
its actions with regard to the principle of full cross examination, the trial 
Court erroneously and prejudicially substituted lip-service to the rule for 


its concrete application. 
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OI, THE COURT COMMITTED REVERSIBLE ERROR IN FAILING TO AD- 
MIT IN EVIDENCE TESTIMONY AS TO THE EVENTS AND RESULTS OF 
THE TRIAL OF APPELLANT'S CLIENT SINCE THEY WERE RELE- 
VANT TO THE MOTIVE AND BIAS AND THEREFORE CREDIBILITY OF 
THE PRIMARY GOVERNMENT WITNESS 
At the outset of the trial herein, it was stipulated that te appellant was 

not and never had been a member of the Metropolitan Police ispantent: and 

that in regard to the instant matter he was counsel for one of the defendants in 

the case of United States v. James N. Lewis, Criminal Number 369-57, 

United States District Court for the District of Columbia; and similarly that 

Doris J. Nichols was the complaining witness in that case (JA, 12,15). The 

Court refused appellant's request to admit the record in order to show the out- 

come and docket entries of that case. (J.A. 14, 220) It was ‘proffered that 

the record of the rape case would disclose that appellant's client had not been 
tried but sent to Saint Elizabeth's Hospital and that the other, four defendants 

were not convicted of rape but of attempted rape. (J.A.14, 214, 229) 

The refusal by the Court to permit this record in evidence deprived 
appellant of a very substantial argument inevitably — to the juror's 
mind --- the weight to be accorded the testimony of Doris Nichols ("the 
crucial witness" by the Court's characterization, J.A. £90 ), in the light of 
any motive she may have had to testify falsely. 

Revenge is indeed such a motive, so evident and so obvious in its uni- 
versality that any juror must of necessity searchfor itin any case where it 
might arise. Doris Nichols may well have been resentful that her severe 
charge against five young boys was not fully substantiated or believed by the 


jury. More significantly, was it not the client of the very appellant herein 


who was eliminated from the trial? To the complaining witness a transfer 


to Saint Elizabeth's might well mean "getting off". Thus, the mind of a 
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vengeful woman might well dwell upon one question, phrased by her in this 
manner: who else but Howard Levine was responsible for the fact that 
Brandon (appellant's client) "got off"? Any number of other questions regard- 
ing motive and bias suggest themselves along this line of inquiry; they would 
have inevitably arisen had the Court permitted the record and docket entries 
of the prior trial to be admitted. They are plainly relevant. 1 Jones on 
Evidence, 4th Edition, sec 138 p. 243, II Wigmore on Evidence, 3rd Edition 
sec 389 et seq. 

Similarly, that one jury disbelieved Doris Nichols is not wholly irrele- 
vant either. It is manifest, therefore, that to have precluded the element of 
motive or bias as affecting the truthfulness of Doris Nichols could have no 
other result that to have been severely prejudicial to appellant. The admis- 
sion of the record of the case in which appellant's client was involved, as to 
its results and docket entries, would have formed the basis for attack upon 


Doris Nichols' credibility by reference to her motive in testifying. To deny 


appellant's request, to have prevented this attack, was reversible error. 


IV. THE COURT ERRED IN FAILING TO GRANT APPELLANT'S MOTION 
TO DISMISS THE INDICTMENT, MOTION FOR JUDGMENT OF AC- 
QUITTAL AND MOTION IN ARREST OF JUDGMENT 


A. The Trial Court should have dismissed the indictment or granted 
the motion in arrest of judgment. 


Prior to trial, at the conclusion of the government's case, and the 
defendant's case and on the motion in arrest of judgment, appellant re- 
ferred to the question of the sufficiency of the indictment (J.A.9, 124, 228, 229). 

The indictment fails to state that appellant made a false personation to 


a given named person(J.A. 1). It is submitted that this renders the 





45 
indictment defective and subject to a motion to dismiss. Compare Lamar v. 
United States 241U.S. 103, 114, 36 S.Ct. 535, stating the oe of the 
federal statute and indicating that the false personation under that statute must 
be to the United States "or any person". Similarly see Form 8, Federal Rules 
of Criminal Procedure, which is an indictment form under this statute in 
which the express name of the hearer is alleged. See also Dubois v. Illinois, 
200 Ill. 157, 65 N.E. 658, 660, State v. Samuels, 45 S.W. 1088, 144 Mo. 68. 

It cannot be denied that the bill of particulars supplied the names of the 
persons defrauded (J.A.6,10). It is clear, however, that if an essential 
element of a crime is omitted from an indictment, a bill of arbianleers cannot 
correct the defect. United States v. Williams, C.A. 5, 203 F.2d 572 and 
cases cited therein. : 

Such a claim by appellant herein is plainly and admittedly technical. 
However, there should be no reason why this particular appellant may not 
avail himself of such a defense, merely because of its technical nature. This 
should be particularly true since appellant submitted the tavad of the faulty 
indictment to the trial Court before trial so that it might rule prior to the 
impanelling of the jury. (J.A. 9 ). Thename of the party defrauded having 
been omitted from the indictment, the motion to dismiss oe in arrest of judg- 


ment should have been granted. 


B. The Trial Court should have granted the motions for judgment of 
acquittal on the ground that the evidence was insufficient and on 
the further ground that an offense was not shown. 


It has been sufficiently suggested both in the record itself and, by 
indirection, in the argument heretofore submitted that the motion for judg- 


ment of acquittal should have been granted because of the flagrant 
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contradictions of the government witnesses, each with the other and each 


internally within a single witness' testimony. The conflicts are so apparent 


and obvious, having been already alluded to in part, that any further 
reference would be repetitive. Appellant submits, however, that the 
testimony was in such conflict and indeed raised so clearly the issue as 
to whether any offense had in fact been committed that the lower Court 
was compelled to grant the motions for judgment of acquittal at the 


conclusion of the evidence and after the verdict had been returned. 


Conclusion 


For all of the reasons previously urged, it is respectfully 
submitted that the verdict and rulings of the trial Court should be reversed, 
and a judgment of acquittal entered or alternatively a new trial granted. 

H. MASON WELCH 


Investment Building 
Washington, D.C. 


EDWARD L. GENN 
Colorado Building 
Washington, D.C. 


Attorneys for Appellant 
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I. 


THE COURT DID NOT, AS APPELLEE URGES, CLEARLY 
CHARGE THE JURY ON THE THEORY OF THE DEFENSE 
In reply to appellant's argument, appellee has suggested that 
“. , . throughout the instructions (to the jury) the term "police officer" 
is reiterated so frequently in such clear contexts as to demonstrate that 
the charge. . ." was not erroneous. (Appellee's brief, p. 11). 


Appellee neglects to note, however, that while the term "police of- 
ficer"* may indeed have been repeated often by the Court in the charge to 
the jury, its repetition by the Court was in relation to what was charged, 


to what the indictment said. 
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Surely it cannot be stated that repetition of the charge is a satisfac- 
tory substitute for instruction to the jury on what is necessary for a con- 
viction and what cannot be used as a basis for a conviction. The court 
never negatived the possibility that the jury could convict of appellant's 
own testimony that he sought to persuade the government witness to give 
him a statement and that in so doing, he stated that he was not only an 
attorney but also "an officer of the Court." Cf. Campbell v. United States, 
5 Cir. 1948, 167 F. 2d 451, 453. 


In this regard it has been stated in Miller v. United States, 10 Cir. 
1941, 120 F. 2d 968, that: 
"It is not sufficient that an instruction be so drawn that 
a jury may reach the right conclusion, but is required 


that it be so framed that a jury may not draw the wrong 
conclusion therefrom." 


Similarly, where instructions are given, even if in part correct 


but otherwise erroneous, reversible error is committed '. . . since it 
is impossible to tell which (the jury) followed . . ."" See United States 


v. Donnelly, 7 Cir. 1950, 179 F. 2d 227, 232. 


Nor may it be said that simply because the Court prefers another 
form or phrasing of the instruction, as the trial Court indicated with 
respect to instruction number seven (J.A. 267, 289), it can deny the 
instruction without giving its substance once the instruction is requested. 
See Colbert v. United States, C.A.D.C., 79 U.S. App. D.C. 261, 263, 
146 F. 2d 10. 


Not only has appellee's brief overlooked this point, it has similarly 
avoided the issue of reliance which was raised by appellant in the main 
brief concerning which instruction number six was submitted (J.A. 288). 
The authorities seem clear that lack of reliance on the false personation 
is a valid defense. See Annotation 86 L. Ed. 226. Cf. Ferguson v. 
United States, 8 Cir. 1928, 293 F. 361, Litte 1 v. United States, 9 Cir. 
1909, 169 F. 620. This defense was similarly eliminated from the jury's 
consideration. 
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Upon the basis of the foregoing, in addition to the authorities 
referred to in the main brief, it would appear that the charge was pre- 
judically erroneous in failing to submit for the jury's determination those 
matters of defense which the appellant urged. 


IL. 


THE COURT SHOULD HAVE ADMITTED THE RECORD OF 
THE RAPE CASE TO SHOW THE EVIDENTIARY FACT UPON 
WHICH THE PROSECUTING WITNESS' EMOTION AND MOTIVE 
TO TESTIFY FALSELY AGAINST THE APPELLANT MIGHT 
HAVE BEEN BASED. 
The appellee's brief baldly asserts that the fact that the defendant's 
client was sent to Saint Elizabeth's Hospital has no probative value to 
show the emotion of i ein against appellant held by Doris Nichols (Ap- 


pellee's brief 15, 16)2 


The very authority cited by appellee, however, =e that 


“motive is always relevant." 1 Wigmore Evidence, section 118 at p. 
558 (3rd Ed. 1940). Wigmore's example in connection with the actual 
reasoning process is instructive. Id. p. 588. He cites the case of a 
prosecution of A by B in a lawsuit as a basis for the motive of A's sub- 
sequent burning of B’s house. The external act --- the lawsuit --- 
excites a vindictive emotion which then excited the act, that is the burn- 
ing. So it may be said that if a lawsuit is probative to excite a vindic- 
tive emotion, similarly the action of appellant is having his client com- 
mitted to Saint Elizabeth's Hospital could have excited a vindictive emo- 
tion in Doris Nichols which in turn induced her to testify falsely. Unless, 
however, the evidentiary fact --- the commitment --- were in evidence 
(just as the lawsuit in the house burning example) there was nothing 


a Appellee is of course correct that the other four defendants were convicted of 
assault with intent to rape rather than attempted rape as appears in the main brief. 
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upon which it could be urged that the emotion of revenge fed. It is for 
this reason that appellant claims error in refusing to admit the record 
in evidence and not solely as a general attack upon credibility because 

a jury had disbelieved Doris Nichols in a previous case. 


Respectfully submitted, 


H. MASON WELCH 


Investment Building 
Washington, D. C. 


EDWARD L. GENN 
Colorado Building 
Washington, D. C. 


Attorneys for Appellant 
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STATEMENT OF QUESTIONS PRESENTED 


The appellant was convicted of falsely personating a 
police officer. The following questions are presented: 


1. ‘Were the elements of the offense clearly presented 
to the jury in the charge in the light of the evidence and 
circumstances of the trial? 

2. Does a presumption of good character arise, in a 
criminal case, from admission to the bar? 

3. Did the trial judge abuse his discretion in limiting 
cross-examination as to insubstantial minutiz, such as the 
physical arrangement of an apartment and its surround- 
ings where an interview concededly took place? 

4. Four assailants of a witness were convicted of the 
serious included felony of assault with intent to rape; the 
fifth participant, appellant’s client, was committed to Saint 
Elizabeths until mentally competent to stand trial. Were 
these circumstances admissible as liable to evoke revenge 
against the defense counsel? 

5. Is an indictment in the language of the statute suf- 
ficient, or must the name of the person to whom the false 
personation is made be alleged? 

6. Where the only reason assigned in a motion for 
judgment of acquittal was a conflict in the evidence, was 
the motion properly denied? 
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For tHe District or Cotumsu Crecorr 


No. 14,442 
Howarp D. Levine, aPPELLANT 
Vv. 


Unrrep States or AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant, Howard D. Levine, was convicted by a jury 
on the third count of an indictment which charged that 
on June 28, 1957 he falsely represented himself to be a 
Police officer and exercised the authority pertaining to 
such office in violation of 22 D.C. Code § 1304 (1951) (J-A. 
L, R. 325). Appellant had never been a member of the 
Metropolitan Police of the District of Columbia (J.A. 12). 
He was, on June twenty-eighth, counsel for one of five 
defendants* charged in an indictment with raping one 


1 The trial judge was made aware, though not the jury, that four 
of these defendants were subsequently convicted by a jury of 
assault with intent to rape, a felony carrying a substantial penalty. 
22 D.C. CoDE § 501 (1951). Appellant’s client was committed to 
Saint Elizabeths as incompetent to stand trial (J.A. 220-21). 


(1) 





2 


Doris J. Nichols. United States v. James N. Lewis et al., 
D.D.C. Crim. No. 569-57 (J.A. 12-13). It was to Mrs. 
Nichols and one Alvin S. Noe that appellant made the 
false personation (J.A. 6). Appellant was sentenced on 
the third count? to four months to a year and a day, 
execution being suspended, and probation for two years 
being granted (R. 325). 

On June 28, 1958, Mrs. Nichols, being then for some 
time separated from her husband, was living at 634 E 
Street, S.W., Washington, D.C. with one Alvin Shannon 
Noe (J.A. 18-19, 31). Also with her were her four small 
children, one of whom, Betty Mae Nichols, aged ten, testi- 
fied for the prosecution in addition to Mrs. Nichols and 
Mr. Noe (J.A. 19, 64, 86). The apartment building at 634 
E Street, S.W. has two floors and two apartments, one on 
each floor. Mrs. Nichols, her children, and Mr. Noe oc- 
cupied the apartment on the second floor, the first floor 
being vacant (J.A. 18-19). 

Mrs. Nichols testified that on January 28, 1957, about 
10:30 P.M., a few minutes after Mr. Noe had gotten home, 
appellant arrived (J.A. 19-21). Appellant gave his name, 
stated he was a police officer from Number Four Precinct, 
and requested a statement. Mrs. Nichols told him she had 
already given a statement to the Sex Squad, to which 
appellant replied “‘Well . . . I am new on this case, and 
I want to get a statement from you to familiarize myself 
with the case’” (J.A. 21). Mrs. Nichols thereafter went 
with appellant to the kitchen on the second floor where 
she gave a detailed statement which appellant reduced to 
writing (J.A. 21-23). 

According to Mr. Noe, the first time he ever saw appel- 
lant was just a few minutes before appellant’s arrival at 
the apartment (J.A. 66). Noe first saw appellant outside 


2 The first two counts were dismissed some time after sentence 
(R. 382). They charged that on two occasions, earlier in the month 
of June 1957, and before the offenses on which he was convicted, 
appellant had corruptly attempted to influence another witness, in 
an entirely different case, in violation of 18 U.S.C. § 1503 (R. 306). 
These violations allegedly took place in the U.S. Courthouse (R. 
$14-315). 
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a nearby tavern on Seventh Street S.W. at which time 
appellant, the witness stated, “hailed me and asked me 
how the Doris Nichols case was coming along.” Mr. Noe 
went home with appellant, the latter entering a few 
minutes later (J.A. 66-67). Mr. Noe stated that on the 
way upstairs to the kitchen he asked Mrs. Nichols if 
appellant had shown her any credentials. Appellant then 
interjected “‘I didn’t come to see you in the first place, 
and if you don’t be quiet I’ll have you locked up’” (J.A. 
68-69). Mr. Noe returned to the kitchen later while the 
statement was being taken and remarked he still did not 
think appellant was an officer. Mr. Noe stated “he again 
told me to stay out of it or he would have me locked up” 
(J.-A. 69). Appellant repeated this as he left (J.A. 70). - 

Betty Mae Nichols, aged ten, testified that when appel- 
lant arrived she had been reading in the living room 
(J.A. 86, 88). Mr. Noe had come in shortly before (J.A. 
89). When appellant came in the witness was on the 
second floor leaning over the bannister (J.A. 89). She 
heard appellant say he was a police officer from Number 
Four (J.A. 90). Appellant asked Mrs. Nichols if there 
was a place where they could talk. She heard appellant 
silence Noe as to credentials, threatening to have the 
latter arrested (J.A. 91). 

Appellant, taking the stand in his own behalf, conceded 
that he had been at Mrs. Nichols’, that she had been re- 
luctant to submit to an interview and had told him she 
had given previous statements (J.A. 133, 158). He denied, 
however, that he represented himself to be other than 
what he was, counsel for one of the five persons accused 
of raping Mrs. Nichols (J.A. 133, 138). He further denied 
there was ever any discussion of his credentials (J.A. 
139). Appellant testified he informed Mrs. Nichols that 
he was an officer of the Court and it was his duty to 
speak to her and her right to speak to him (J.A. 133). 
She then complied, after the initial reluctance noted 
above (J.A. 133). 

The only other defense witness was Marvin R. Full- 
mer, a private detective (J.A. 160). His testimony, if be- 
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lieved, would have warranted the jury in finding that 
there was a discrepancy, confined to one circumstance, 
between Mrs. Nichols’ account of the false personation 
on the stand and a version given him in January of 1958 
(J.A. 161). According to Mr. Fullmer, Mrs. Nichols told 
him she had thought Levine a policeman because he 
showed her a “badge, a ecard or something” (J.-A. 164). 
Mrs. Nichols had previously denied this detail under 
cross examination (J.A. 37). 


STATUTE INVOLVED 


31 ees 1330 (1901), as amended, 22 D.C. Cope §1304 
(1951) : 


Whoever falsely represents himself to be a judge 
of the municipal court, notary public, police officer, 
or other public officer, or a minister qualified to cele- 
brate marriage, and attempts to perform the duty or 
exercise the authority pertaining to any such office or 
character, or having been duly appointed to any of 
such offices shall knowingly attempt to act as any such 
officers after his appointment or commission has ex- 
pired or he has been dismissed from such office, shall’ 
suffer imprisonment in the penitentiary for not less 
than one year nor more than three years. 


SUMMARY OF ARGUMENT 


L 


The court clearly charged the jury on the elements of 
the crime of false personation and fairly summarized the 
defense. 

No presumption of good character, in a criminal case, 
arises from admission to the bar. 


IL 


There was no abuse of discretion in limiting cross- 
examination as to insubstantial minutie consisting of the 
physical arrangements of an apartment and its surround- 
ings where an interview concededly took place. 
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TIL. 


Four of five persons, indicted for raping a witness, 
were convicted of the serious included offense of assault 
with intent to rape, the remaining defendant, appellant’s 
client, being committed to Saint Elizabeths until mentally 
competent to stand trial. Circumstances of remote bear- 
ing on credibility are excludable, and those mentioned had 
no logical tendency to establish that the witness harbored 
feelings of revenge against the defense lawyer. 


IV. 


The local false personation statute does not in terms 
require that an indictment state the name of the person 
to whom the false personation is made. There is also 
independent authority for the proposition that no such 
allegation need be made. 

As submission of the case to the jury was opposed only 
on the ground of a conflict in testimony, denial of a mo- 
tion for judgment of acquittal was amply warranted. 


ARGUMENT 


L 
The Court’s Charge Was Not Erroneous 


‘Appellant nowhere questions that securing statements 
from a witness by means of falsely personating a police 
officer would not justify conviction. United States v. Lepo- 
witch, 318 U.S. 702 (1943). Throughout his main argu- 
ments, however, runs the fundamental premise that the 
testimony of the Government witnesses, notably that of 
the complainant, Mrs. Nichols, was unworthy of belief. 
In appellant’s first argument, that the charge was errone- 
ous (Br. 15-31), this contention takes the form that the 
testimony of Government witnesses contained so many 
“flagrant contradictions” that it must be assumed the 
jary accepted apellant’s testimony as true. Appellant 
concludes that there must have been an improper charge, 
therefore, to explain the jury’s conviction (Br. 19). 
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The subject of credibility, therefore, is here first con- 
sidered. This procedure necessarily anticipates, some- 
what, the theme of incredibility as developed in appel- 
lant’s related argument two,*? and in succeeding argu- 
ments.* 


* While appellant’: first argument is devoted to the denial of 
instructions, argument two (Br. 32-42) urges that the trial judge 
prejudicially restricted cross examination. Appellant states that 
the thrust of the cross examination improperly limited was di- 
rected “primarily” to the “accuracy” of the complainant, character- 
ized as the “crucial” witness, as to “significant points in issue”. 
The significant and “important” points in issue, he states, were the 
“position of the parties and what was said at each point” (Br. 
39-40). The alleged error is stated to have occurred at the stage 
of the trial where the complainant was recalled by appellant after 
the Government, having closed, was permitted to introduce a plat 
of complainant’s apartment (Br. 33; Gov. Ex. 1, J.A. 290). While 
the alleged error is thus localized as to time of occurrence, con- 
tradictions are not spelled out in argument, supporting reference 
being made to the “sweep of the entire testimony” as summarized 
in appellant’s statement of the case (Br. 33, 3-8). Upon examina- 
tion of appellant’s statement (Br. 3-8), this testimony is seen to 
consist of such minutiae as whether the complainant and Mr. Noe 
were upstairs when appellant knocked (Br. 3); whether Noe and 
appellant had arrived together; who unlocked the door; whether 
notes were taken in a spiral notebook or on foolscap (Br. 4); 
whether the complainant was inside, or inside the vestibule, when 
appellant arrived (Br. 5); where the initial conversations took 
place (Br. 6). 

With the exception of a passing and undetailed reference to Mr. 
Noe (Br. 42), appellant urges that the trial court abused its dis- 
cretion only with relation to the complaining witness, Mrs. Nichols. 
As to her the extravagant conclusion is reached that alleged con- 
tradictions as to these minor points bore not only on the accuracy 
of the witness but raised the question whether she “was in fact an 
honest witness” (Br. 41-42).. It is of significance appellant indi- 
cated to the court he had no intention of recalling Betty Mae 
Nichols (J.A. 218), whose cross examination as to locations had 
been the most extensive (J.A. 92-121). 


* Appellant’s third argument (Br. 43-44) is that evidence indi- 
cating Mrs. Nichols was vengeful toward appellant was improperly 
excluded. He urges here (Br. 44), as he did below (J.A. 214, 
218-21), that the jury should have been told that four co-defend- 
ants of appellant’s client had been found not guilty of rape. Coun- 
sel stated to the trial judge this would show “a jury did not 
believe her story that she was raped” (J.A. 214). (Actually these 
defendants, as indicated in note 1, were convicted of assault with 
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(1) 
Appellant’s Conviction Was on Credible Testimony 


The jury’s power to reject in whole or in part the testi- 
mony of a witness operates not where a witness is mis- 
taken but only where there is false testimony as to a 
“material” matter. Henry v. United States, 50 App. D.C. 
366, 374, 273 Fed. 330 (D.C. Cir.), cert. denied, 257 U.S. 
640 (1921). It has been seen (note 3) that contradictions 
ascribed to Mrs. Nichols, either directly or in contrast 
with the other Government witnesses, involved minutiz 
such as what parts of the admitted interview took place 
in the vestibule, on the stair, or elsewhere on the premises 
where appellant concededly spent over an hour. It is 
undisputed that an interview took place, that Mr. Noe 
was on the premises, and that Betty Mae Nichols,® the 
complainant’s daughter, lived there at the time (Appel- 
lant’s Br. 3, 7). 

At the trial the defense examined Mrs. Nichols on the 
assumption that she was an utterly untruthful person and 
in fact had not been raped. Defense counsel stated to the 


intent to rape, a felony carrying a severe penalty and consisting 
of the elements of assault accompanied by a specific intent to rape; 
appellant incorrectly describes this offense (Br. 43) as attempted 
rape.) Appellant claims (Br. 43) more significance for the circum- 
stance that appellant’s particular client, the last of the gang, was 
committed to Saint Elizabeths until competent to stand trial. 

Appellant’s fourth and final argument (Br. 44-46) includes the 
proposition that there should have been entry of judgment of 
acquittal because of “flagrant contradictions of the government 
witnesses”. These are unspecified but are referred to as “having 
been already alluded to in part” (Br. 45-46), as to which see 
note 3. 


5It has been indicated (note 3 supra) that appellant’s cross ex- 
amination of- Betty Mae Nichols was extensive as to the physical 
arrangement of the premises in an obvious attempt to probe 
whether she could hear from the bannister upon appellant’s entry, 
or overhear from the living room the raised voices of Noe and 
appellant in the kitchen. No attack on her credibility is made other 
than to group her with the other two witnesses whose testimony, 
appellant claims, was “parroted” (Br. 19). Obviously this did not 
impress those who heard the testimony. 
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court below (J.A. 214) that he did not think the complain- 
ant was raped and that is why he “suggested it” in the 
course of questioning her (J.A. 124; Appellant’s Br. 37). 
When the matters which the defense brought to bear on 
Mrs. Nichols at the trial are examined they are seen in 
perspective to be trifles magnified through. adversary zeal. 
For example, in the course of the trial it emerged that 
Mrs. Nichols had been set upon in an alley by five per- 
sons, including appellant’s client. This gang repulsed 
Mr. Noe and robbed and raped her (J.A. 12-15, 33-36). 
Mrs. Nichols was asked by the defense whether she had 
ever told a Mr. Barker that actually the gang had not 
raped her but “that it was all a case of money” (J.A. 33). 
Mrs. Nichols denied this (J.A. 33). She stated “ ... who 
wants to go around telling everybody they have been 
raped?” (Br. 34). After the witness had regained her 
composure *® she was persistently questioned about any- 
thing she told Mr. Barker. She stated she paid rent to 
Mr. Barker but did not recall discussing the case with 
him. If anything was said, she testified, “it was only 
mentioned as a robbery because I didn’t add the word 
rape to it because—well, you just don’t talk about things 
like that”? (J.A. 34). 

Initial refusal of woman witnesses to admit possession 
of information has been held not to affect the credibility 


° This questioning caused Mrs. Nichols to lose her composure, the 
defense itself suggesting at this stage a respite in the cross ex- 
amination (J.A. 34). Counsel later stated to the trial court, out of 
the presence of the jury, that he thought this “collapse . . . was 
staged”. The judge replied “From the Court’s observation, it was 
not, and I think certainly it was entirely unnecessary to suggest 
that she wasn’t raped at all, or to insinuate that” (J.A. 214, 221). 


7 The next question of the defense rephrased this answer as if 
she had some recollection of telling Mr. Barker that it was “only a 
robbery”. To this the witness replied “I didn’t say ‘only a rob- 
bery.’ Do you think I would say that that was such a minor thing 
as only a robbery? I didn’t make any such statement as being only 
a robbery” (Br. 34). Thus the witness dispelled the suggestion 
that her answer indicated she had minimized the enormity of the 
offense when talking to Mr. Barker. The defense then asked if she 
had mentioned robbery and not rape and she replied “That might 
be true, because I wouldn’t broadcast that anywhere” (Br. 35). 
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of subsequent testimony where reluctance was due to fear 
of scandal. Miller v. United States, 83 U.S. App. D.C. 367, 
169 F.2d 967 (D.C. Cir. 1948). This precedent applies for 
a stronger reason where a female victim is reluctant to 
reveal a sexual assault to a casual male inquirer. Mr. 
Barker not being called by the defense,® the record stands 
with Mrs. Nichols’ natural explanation unassailed. 

Thus the viewpoint that Mrs. Nichols was utterly un- 
worthy of belief is seen thus far to have rested on alleged 
discrepancies in testimony of an insubstantial nature and 
the existence of a natural reluctance to inform others that 
she had been the victim of a gang rape. But, as has been 
seen (note 4), additional matter was proferred below as 
indicating Mrs. Nichols was animated by “revenge” 
against appellant (Br. 43). As heretofore seen, there 
was no conduct of the complainant tending to indicate 
this motive. There was even no indication that she had 
initiated the present complaint. On the contrary, the 
record indicated a fact, easy of disproof if not true, that 
investigation of the appellant began in another case wath 
which Mrs. Nichols was in no way connected.® 

Thus appellant was left with circumstances admissible 
only if they constituted “events” .. . tending to excite the 
emotion” or revenge.”® As indicated in note 4 supra, four 
of the five assailants were convicted of a serious felony, 
coterminous with rape except for penetration; the fifth, 
appellant’s client, was committed (not acquitted) until 
mentally competent to stand trial. Neither circumstance 
is probative to establish a desire for vengance against a 
defense lawyer. 


8 When it was time for Mr. Barker to take the stand the defense 
announced that, though previously in attendance, he had absented 
himself from court. The afternoon of the following day the de- 
fense reported he had left for Virginia to attend a funeral and 
that they would not ask a postponement of the trial if the prose- 
cutor would not comment to the jury on his failure to appear (J.A. 
167-168, 174-75). 


9 See note 2. 


101 WIGMORE, EVIDENCE § 117, at 557 (3d ed. 1940) (emphasis in 
original). 
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(2) 


The Charge Fairly Summarized the Defense and 
Characterized the Appellant 


Appellant objects to the denial of a series of requested 
instructions concerning his right as an attorney to inter- 
view witnesses and other matters “dealing with the func- 
tion and status of defense counsel” (Arg I A, Br. 15-28). 
It is initially noted that the trial court granted, in its 
own language, such of the requests as were proper. E.g., 
J.A. 170-171. In addition to other general and particular 
instructions, the court charged that 


« ..A witness called by the Government in a crim- 
inal case is not the client of the United States Attor- 
ney, and the attorney for the defendant in that case 
has a right, if he chooses to do so, to try to interview 
the Government witness and to obtain or attempt to 
obtain a statement from that witness regarding mat- 
ters pertinent to the trial, provided however, that he 
makes it clear to the witness that he is acting as an 
attorney for the defendant and uses no misrepresenta- 
tion or pressure in order to induce the witness to give 
him a statement. And by the same token, such a wit- 
ness has a right to discuss facts and give a statement 
to the attorney for the defendant if she desires to do 
so. But the point is, and that is the point of this 
case, that an attorney has no right to use subterfuge 
such as the Government claims was used in this case. 

“Now, it all comes to this: As I said, you are the 
sole judges of the facts. What I have said about the 
evidence is not binding on you. It is intended only to 
help you. Your recollection of the evidence governs. 
Did the defendant, when he called to see Doris 
Nichols, represent to her that he was a police officer? 
And did he attempt, by so representing himself, to 
exercise a duty pertaining to a police officer, namely, 
get a statement from her? 

“Tf you find that he did, your verdict should be 
guilty. If you are not convinced beyond a reasonable 
doubt that he did, then your verdict should be not 
guilty” (J.A. 275-76). 


The words “police officer” are emphasized in the quo- 
tation because appellant contends that the use of the word 
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“subterfuge” in the portion quoted was erroneous as, un- 
der the circumstances of the case, the jury might have 
considered appellant’s claimed use of the term “officer of 
the court” as sufficient for conviction (Br. 23). The word 
“subterfuge” is obviously used in juxtaposition with the 
term “police officer” as used in the indictment. Through- 
out the instructions™ the term “police officer” is reiter- 
ated so frequently in such clear contexts as to demon- 
Strate the charge was not lacking in the manner claimed. 

Appellant asserts the above non-existent error was 
compounded by rebuttal argument in which the prosecutor 
stated that the use of the term “officer of the court” to a 
reluctant laymen might be for the purpose to deceive (Br. 
21; J.A. 263-64). If it is not completely apparent from 
the remarks that they were simply intended as comments 
on defense appeals to sympathy for an indicted lawyer, 
they were, as detailed above, rendered harmless by a 
charge exceptionally clear in its exposition of the ele- 
ments of the crime as charged in the light of the events 
to which the witnesses testified. 

The charge is thus free from the defect urged. In this 
connection it is of independent significance that, as amply 
shown above,” the defense did not proceed on any theory 


The “defendant ...is on trial on a charge that...he falsely 
represented himself to be a police officer...” (J.A. 267). “The 
only question for you to consider is whether the defendant com- 
mitted the offense with which he is charged, namely, whether he 
falsely represented himself to be a police officer . . . Did he or did 
he not represent himself falsely to be a police officer . . .” (J.A. 
268). “This brings me to an intensive consideration of the specific 
charge involved in this case. The offense is known as false person- 
ation of a police officer. Specifically the indictment in this case 
reads as follows: ‘On or about June 28, 1957 . . . Howard D. 


The term “police officer” is additionally used may times on other 
pages (J.A. 272-275). 


12 Appellee’s Argument I (1) supra. 
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that Government witnesses might possibly have been mis- 
led by terms appellant testified he employed. The testi- 
mony on both sides was such as to demonstrate no one 
could reasonably have been mistaken about what appellant 
actually said. The defense was a denial as the court 
rightly noted in its charge. The “theory” advanced 
throughout the trial in a most aggressive and adversary 
manner, was that the Government witnesses were utterly 
unworthy of belief. 

Appellant’s argument (Br. 19) takes the fundamental 
form that the testimony of Government witnesses con- 
tained so many “flagrant contradictions” that it must be 
assumed that the jury accepted appellant’s testimony as 
true. Appellant concludes that there must have been an 
ineffective charge, therefore, to explain the jury’s con- 
viction (Br. 19). This conclusion is only made possible 
by an untenable assumption of incredibility and by the 
insubstantial contention that the charge was unclear. 


(3) 


No Presumption of Good Character Arises 
from Admission to the Bar 


Appellant contends (Arg. I C, Br. 31-32) that it was 
error not to instruct that “a continuing presumption of 
good character” attaches to a lawyer at the time he is 
issued a license to practice law, said license being “a cer- 
tificate of good moral character” (Br. 31). In Greer v. 
United States, 245 U.S. 559 (1918), the Supreme Court, 
speaking through Justice Holmes, held there is no pre- 
sumption of good character in a criminal case.* See also 


13“The court did instruct the jury that the defendant was pre- 
sumed to be innocent of the charge until his guilt was established 
beyond a reasonable doubt, and that the presumption followed him 
throughout the trial until so overcome . . . Obviously the character 
of the defendant was a matter of fact, which, if investigated, 
might turn out either way. It is not established as a matter of law 
that all persons indicted are men of good character. If it were a 
fact regarded as necessarily material to the main issues it would 
be itself issuable, and the Government would be entitled to put in 
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2 Wigmore, Evidence § 290 n.4 and text (3d ed. 1940); 
1 id. § 57. 

Against this appellant cites Roark v. State Bar of Calt- 
fornia, 5 Cal. App. 2d 665, 55 P.2d 839 (1936). It is 
doubtful if the court there was attempting to do more 
than comment on the burden of proof peculiar to a dis- 
barment proceeding. Such “presumptions” “are not evi- 
dence in a proper sense but simply regulation of the bur- 
den of proof.” Casey v. United States, 276 U.S. 413, 418 
(1928). 

It is therefore concluded that the charge was fair and 
unassailable in all aspects questioned by appellant in his 
first argument."* 


evidence whether the prisoner did so or not. As the Government 
cannot put in evidence except to answer evidence introduced by the 
defense the natural inference is that the prisoner is allowed to try 
to prove a good character for what it may be worth, but that the 
choice whether to raise that issue rests with him. The rule that if 
he prefers not to go into the matter the Government cannot argue 
from it would be meaningless if there were a presumption in his 
favor that could not be attacked. For the failure to put on wit- 
nesses, instead of suggesting unfavorable comment, would only 
show the astuteness of the prisoner’s counsel. The meaning must 
be that the character is not an issue in the case unless the prisoner 
chooses to make it one; otherwise he would be foolish to open the 
door to contradiction by going into evidence when without it good 
character would be incontrovertibly presumed . . . Our reasoning is 
confirmed by the fact that the right to introduce evidence of good 
character seems formerly to have been regarded as a favor to 
prisoners . . . which sufficiently implies that good character was 
not presumed. In reason it should not be. A presumption upon a 
matter of fact, when it is not merely a disguise for some other 
principle, means that common experience shows the fact to be so 
generally true that courts may notice the truth. Whatever the 
scope of the presumption that a man is innocent of the specific 
crime charged, it cannot be said that by common experience the 
character of most people indicted by a grand jury is good.” Greer 
v. United States, 245 U.S. 559, 560-61 (1918). 


14 Appellant’s argument (I B, Br. 29-31), that it was error to 
deny an instruction on the theory that false personation requires 
an intent to defraud and reliance by the victim, is untenable for 
the reasons advanced in supporting the sufficiency of the indict- 
ment. See note 19 and text infra. 
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IL 


Limitation of Cross Examination Was No 
Abuse of Discretion 


Appellant nowhere complains of the latitude allowed 
him in ecross-examination before the defense rested. Con- 
cededly an interview had taken place with Mrs. Nichols 
and there was no question that appellant had been in 
Mr. Noe’s company previously to this. As above indi- 
cated,” therefore, much of the cross-examination of Mrs. 
Nichols’ child had been concerned with the physical loca- 
tion of the stairway and doors to Mrs. Nichols’ apartment 
and what the child heard, or could have heard, at such 
points of vantage. As a result the Government, though 
rebuttal had technically closed, was permitted to put in 
a plat of the premises by stipulation. Allowed to recall 
Mrs. Nichols and Mr. Noe, appellant expressed an inten- 
tion not to recall the girl, whose testimony independently 
supports the conviction. Where improper cutting off as 
to one witness is asserted, it is of significance that wide 
latitude was accorded as to other witnesses covering the 
same ground. Collazo v. United States, 90 U.S.App. D.C. 
241, 253, 196 F.2d 573 (D.C. Cir.), cert. denied, 343 U.S. 
968 (1952). 

Appellant points out (Br. 36) that when the trial judge 
limited cross examination as to the physical arrangement 
of the apartment,’* he adverted to the fact that cross 
examination of the complainant during the regular course 
of the trial had been harsh.%* Apellant, to put this inci- 
dent in “perspective” (Br. 35), suggests that this con- 
stituted a departure from the spirit of a prior ruling that 
it was proper to cross examine Mrs. Nichols as to alleged 
conversations with a Mr. Barker (Br. 38). Appellant 
argues that it “appears difficult indeed to reconcile the 


15 See note 5, supra. 
16 See note 3. 


17 As to harshness in cross-examination see notes 6, 7 and text 
supra. 
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ruling of the Court in foreclosing cross examination .. . 
with the earlier ruling of the Court that this very line 
of questioning was proper” (Br. 38). The short answer 
is that Mr. Barker was never produced to impeach the 
witness * who gave the natural explanation that she had 
never denied being raped but was merely loath to reveal 
to casual male inquirers that she had been the victim of 
a gang rape. 

To repeat, appellant complains of no interruption of 
cross-examination during the case in chief, and it was 
manifestly within the discretionary power of the judge to 
limit examination, on re-opening of the case, as to the 
mere physical location of an interview which concededly 
took place. 


Ti. 


The Outcome of the Trial of Appellant’s Client’s 
Co-Defendants and the Client’s Commitment Until 
Competent to Stand Trial Were Not Circumstances 
Evoking Revenge 


‘Appellant’s third argument (Br. 43-44) is that evidence 
indicating Mrs. Nichols was vengeful toward appellant was 
improperly excluded. It has been developed above (Argu- 
ment I (1)) that the circumstances relied upon were ad- 
missible only if they had some tendecy to excite the 
“emotion” of revenge. See also note 4 supra. That ap- 
pellant’s client’s four co-defendants were convicted of a 
serious included felony practically co-terminous with rape 
and that the client was committed until mentally compe- 
tent to stand trial have no probative tendency to establish 
that the complainant harbored resentment amounting to 
the motive of revenge. It is obvious, for example, that 
the circumstances of preliminary commitment to a mental 
institution, on which appellant mainly relies, cannot be 
equated with an “acquittal”, on which admissibility of the 
circumstance is premised. Circumstances of remote bear- 


18 See note 8. 
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ing on credibility are excludable. Collazo v. United States, 
90 U.S. App. D.C. 241, 253, 196 F.2d 273 (D.C. Cir.), cert. 
demed, 343 U.S. 968 (1952). For a stronger reason mat- 
ters of no logical bearing at all are inadmissible. 


IV. 


Motions to Dismiss the Indictment and for Judgment 
of Acquittal Were Properly Denied 


A. 
The Indictment Was Sufficient 


Appellant urges (Arg. IV A, Br. 44-45) that the indict- 
ment is insufficient in that it fails to state that appellant 
made a false personation “to a given named person” and 
therefore his motion to dismiss should have been granted. 
In support appellant refers to Form 8, Federal Rules of 
Criminal Procedure. This form contains the name of the 
person to whom the pretense was made and also the 
allegation of an “intent to defraud”.”® 

But the form no longer has interpretative significance 
for it has not been conformed to changes in substance 
since the form was originally adopted. In the appendix 
of forms, Number 8 was based on the False Personation 
Statute, formerly 18 U.S.C. §76 (1940). Under the 1948 
revision and reenactment of Title 18, Section 76 is now 
Section 912. One of the changes made in the revision of 
old Section 76 was the elimination of the phrase “with the 
intent to defraud the United States or any person”. The 
Reviser’s Note to Section 912 states: 


..- The words “with the intent to defraud the United 
States or any person”, contained in said section 76 of 
title 18, U.S.C., 1940 ed., were omitted as meaningless 
in view of the United States v. Lepowitch. . . 


The statute concerned in the instant case parallels the 
federal false personation statute as ultimately worded. 


19 In his first argument (Arg. I B, Br. 29-31) appellant urges it 
was error to deny an instruction on the theory that false persona- 
tion requires an intent to defraud and reliance by the victim. 
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The local statute does not in terms require any person 
to be named other than the defendant or that an intent 
to defraud be alleged. The pertinent portion provides for 
the punishment of anyone who “falsely represents himself 
to be a... . police officer, or other public officer . . . and 
attempts to perform the duty or exercise the authority 
pertaining to any such office .. .” 22 D.C. Code § 1304 
(1951). The purpose of the statute is to “‘maintain the 
general good repute and dignity of the (government) 
service itself .. .” United States v. Lepowitch, 318 U.S. 
702, 704 (1943). Even under the superseded federal 
statute the comparable offense was made out although 
the defendant achieved “something of no measurable 
value at all.” Id. at 705. 

It is therefore concluded, as stated in the leading case, 
that an indictment, as here, using the words of the statute, 
is sufficient. 

B. 


Submission of the Case to the Jury Was 
Warranted by the Evidence 


Apellant’s final contention (Br. 45-46) is that a judg- 
ment of acquittal should have been entered “because of 
the flagrant contradictions of the government witnesses”, 
raising “conflicts . . . apparent and obvious.” The factual 
basis for this conclusion has heretofore been shown to be 
untenable. Note 3 and text supra. Appellant does not 
assert that, assuming credibility, the offense was not made 
out. United States v. Lepowitch, 318 U.S. 702 (1943). It 
is also submitted that there was no legal basis for the 
relief sought below. 


“ ,.. It is not disputed that upon a motion for a 
directed verdict, the judge must assume the truth of 
the Government’s evidence and give the Government 
the benefit of all legitimate inferences to be drawn 
therefrom . . . The functions of the jury include the 
determination of the credibility of witnesses .. .” 


Curley v. United States, 81 U.S. App. D.C. 389, 392, 160 
F.2d 229 (D.C. Cir. 1947), cert. denied, 331 U.S. 837 
(1947). 
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CONCLUSION 


For the foregoing reasons it is respectfully submitted 
that the judgment below should be affirmed. 


OLIVER GASCH, 
United States Attorney. 


CARL W. BELCHER, 
JOHN D. LANE, 
Assistant United States Attorneys. 
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